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352. 9, Sa52a, JAN-JUN, 19  Sh 
San    Francisco    (Cali-f.> 
City   Attorney's    0-f-fice 
Of-ficial    opinions   o-f 
the  City   Attorney   o<= 
the 


SAN  FRANCISCO 
PUBLJC  UBRARY 


-  A  -  Year  1953 

Opinion  No, 

ABOLISHING  Sidewalk  Width  Provision  to  Allow  for  Spxir 
Tracks  in  Former  Sidewalk  Area  -  Efficacy  of 
Hold  Harmless  Clause  in  Ordinance  670 

ACT  -  Redevelopment  -  of  California  Prevents  Commitment 
of  City  and  County  of  San  Francisco  to  Non-Cash 
and  Cash  Grants-In-Ald  until  Pinal  Approval  of 
Plan  67li- 

ACTING  -  Legality  of  the  -  Mayor  Continuing  as  an 

Active  Member  of  the  Board  of  Supervisors  in 

the  Absence  of  the  Mayor  70k 

ACTING  Mayor  Acts  as  Commander  in  Absence  of  Mayor  - 

San  Francisco  Disaster  Council  and  Corps  662 

ACTION  Shall  Devolve  the  Burden  of  Proof  -  To  What 

Extent,  if  axry,  can  it  be  Provided  under  Local 

Law,  What  Shall  Constitute  Evidence  and  upon 

which  Party  to  an  701 

ACQUISITION  by  Agency  of  Land  in  Redevelopment  Project 

Area  -  Earliest  Time  of  Negotiation  for  or  65l 

ACQUISITION  of  Lend  Required  for  Opening,  Widening  and 
Extending  Streets:  Procedure  to  be  Followed  vAien 
Cost  Paid  by  City  61+.5 

AGREEMENT  Providing  for  Purchase  and  Sale  of  Redevelopment 
Property  throu^  Real  Estate  Department  of  City  - 
Power  of  City,  Redevelopment  Agency  and  Board  of 
Supervisors  Re  Executions  of  710 

AMBULANCE  Companies  -  Constitutionality  of  Provisions  of 
Ordinance  which  Establish  Minimum  and  Maximum 
Rates  for  Transportation  to  be  Charged  by  Private    696 

AMEND  Rules  Regarding  Unlimited  Leaves  of  Absence  for 
Outside  Rmployment  -  Power  of  the  Civil  Service 
Commission  to  6^7 

AMENDMEHT  of  Project  Area  Boundary  672 

ANNUAL  Inspection  -  License  Pee  to  Operate  Restaurants  - 
License  Fees  Required  of  Caterer  -  Inspection  of 
Restaurants  Operating  in  Industrial  Establishments  - 
Sanitation  of  Restaurants  -  Bating  Establishments 
Subject  to  676 
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-  A  -  Year  1953 

Continued  Opinion  No, 

ANNUAL  Vacation  Under  Charter  Section  l^l.U  -  Hay  Length 
of  Service  in  a  Private  Utility  Acquired  by  the 
City  under  Charter  Section  125  be  Credited  to  Such 
Former  Employees  with  Respect  to  the  6$0 

APPLICABILITY  of  Assessment  Proced\ire  in  Street  Improve- 
ment Ordinance  -  Procedure  to  be  Followed  in  Im- 
provement of  Public  Streets  when  Cost  to  be  Paid 
by  City  690 

APPLICATION  of  Charter  Sections  125  and  156  to  Former 

Employees  of  the  Operating  Service  of  the  Calif- 
ornia Street  Cable  Railway  (Michael  P.  Murphy) 
Disability  Transfers  702 

APPLICATIO'I  of  Purchase  Tax  to  Purchase  of  Automobile 
if  City  Delivered  to  Residence  of  Buyer  outside 
City  by  Salesman  of  Retailer  68? 

APPLICATION  of  Welfare  Payment  Clauses  Contained  in 

Collective  Bargaining  A^greeraents  -  (Supplementing 
Opinion  No,  66?)  -  Wage  Scales  for  City  Employees    682 

APPLICATION  of  Welfare  Payment  Clauses  Contained  in 

Collective  Bargaining  Agreements  -  Wage  Scales 

for  City  Employees  working  on  Public  Contracts       66? 

APPOINTED  As  Q2  Policeman  after  Serving  for  Slx(6) 
Years  as  Ci30  Police  Patrol  Driver  (Matter  of 
Robert  C,  Werner)  -  Police  Department  -  Com- 
pensation of  706 

APPOINTING  Officer  -  May  a  Department  Head  Delegate  to 
a  Bureau  or  Institution  Head  a  Part  Only  of  the 
Authority  Vested  in  an  705 

APPOINTMENT  of  Attorneys  in  Public  Administrator's  Office 
Approval  of  Chief  Administrative  Officer  of  Such 
Appointment  652 

ARCHITECT'S  Pee  when  All  Bids  Rejected  and  Award  Made  to 
Lower  Bidder  on  Second  Invitation,  Sunset  Junior 
Hl^  School  685 

AREA  -  Power  of  City  to  Impose  Restricting  on  Use  of 

Vacated  Street  61j.O 

ART  Commission;  Power  of  Action  Respecting  Federal  Bill 
Relating  to  Murals  in  U,S,  Rlncon  Annex  Post 
Office  686 
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-  A  -  Year  1953 

Continued  Opinion  No, 

ARTICLE  1,  Section  3,  City  Planning  Code  -  Does  A 
Salvation  Array  Training  College  Conform  to 
First  Residential  Classification,  as  Defined 
In  614.8 

ARTICLE  3  of  the  Electrical  Code  Relative  to  Registration 
Fees  and  Deposits  by  Electrical  Contractors  - 
Unconstitutionality  of  68J4. 

ARTICLE  18  of  the  San  Francisco  Building  Code  -  la  Pent- 
house in  Violation  of  the  State  Housing  Act  and      711 

ASSIGNMENT  -  Validity  of  -  St.  Mary's  Lease  61+4 

ASSISTANT  Director  of  Public  Health  -  Coverage  by  Health 

Code  Self -Insurance  Provisions  of  Director  and       689 

AUDIT  of  Public  Adnlnistrator's  Office  -  Controller's 

Power  and  Duty  of  68I 

AUTHORITY  -  Delegation  of  -  to  the  Public  Welfare  Com- 
mission to  Grant  Emergency  Relief  to  Dependent 
Non-Residents  7OO 

AUTHORITY  of  Chief  Administrative  Officer  to  Supervise 

and  Control  the  Duties  of  the  Coroner  614,3 

AUTHORITY  to  Deny  Application  for  Permit  to  Operate 

Public  Garage  after  Issuance  of  Building  Permit 

by  Central  Permit  Bureau  as  a  Result  of  Reversal 

on  Appeal  by  the  Board  of  Permit  Appeals  -  Effect 

of  Failure  of  Applicant  tro   Appeal  after  Action  of 

the  Fire  Department  in  Refusing  Permit  -  Fire 

Department  709 

AUTHORITY  of  Grand  Jury  to  Order  Transcript  of  Witnesses 

in  Civil  Investigations  653 

AUTHORITY  of  the  Recreation  and  Park  Commission  to  Set 
Speed  Limits  for  Motor  Vehicles  in  Golden  Gate 
Park  or  other  Parks  and  Squares  6I42 

AUTHORITY  -  San  Francisco  Police  -  to  Assist  Sheriff  to 

Quell  Riot  in  Jail  #2  in  San  Mateo  656 
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ACTING  MAYOR  Opinion  No. 

Year  1953 

LEGALITY  of  the  Acting  Mayor  Continuing  as  an  Active 
Member  of  the  Board  of  Supervisors  In  the 
Absence  of  the  Mayor  70l|. 
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JLHT  COMMISSION  Year  1953 

Opinion  No. 


ART  Coiumlsslon  -  Power  of  Action  Respecting  Federal  Bill 

Relating  to  >!ural3  in  U.S.  Rincon  Annex  Post  Office  686 
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-  B   - 


Year  1953 


BATTALION   Chief  in  Salvage   Corps   -   trocedure   Required  for 
Creation  of   Position  of 


Opinion  No. 
661 


BILLBOARDS,  Fleshing  Signs;  J^egisletion  for  Removal  of 

Existing  Boards  on  Freeways  669 

HIDS  Rejected  and  Award  made  to  Lower  Bidder  on  Second 

invitation, Suneet  Junior  High  School  -  Architect's 

Fee  >iien  all  ^Q^ 

BOARD  of  Supervisors  in  the  Absence  of  the  Mayor  - 

J-'Cgality  of  the  Acting  Mayor  Continuing  as  an 

Active  Member  of  the  70li. 

BOARD  of  Supervisors  on  Hearing  of  Protest  of  Street  Im- 
provement Assessment;  Interpretation  of  Section  219 
and  220  of  the  Public  Works  Code  -  Procedure  and 
Powers  of  673 

BOARD  of  Supervisors  Re  Executions  of  Agreement  Providing 
for  Purchase  and  Sale  of  Redevelopment  Property 
through  Real  Estate  Department  of  City  -  Power 
of  City,  Redevelopment  Agency  and  710 

BOARD  of  Supervisors  -  Retirement  -  Power  of  -  to  Include 

Temporary  Employment  as  Prior  Service  for  Retirement 
Purposes  671 

BOARD  of  Supervisors  under  Police  Power  -  Constitutionality 
of  Local  Rent  Control  Ordinance  -  i^ature  of  Emergency 
Justifying  Action  by  683 

BOARD  of  Harbor  Commissioners  -  Mayor's  Rights,  Duties, 

and  Obligations  as  a  Member  of  tiie  698 

BOARD  of  Trustees  of  M.H.  deYoung  Museum  to  enter  into 
Storage  and  Display  Agreement  with  Reference  to 
Surplus  objects  of  Art  Stored  at  Musevua  668 

BOARD  of  Trustees;  Proxies,  Qwonira  -  deYoung  Museum         693 

BOND  Issue  for  Reconstruction  of  ^  £1  ace  of  Pine  Arts 
without  Recommendation  of  Recreation  and  Park 
Commission  -  May  Supervisors  Submit  675 

BOUNDARY  -  Amendment  of  Project  Area  672 
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-  B  -  Year  1953 

Continued  Opinion  No. 

BRANCH  Library  Purposes,  Library  Commission  -  Eminent 

Domain  691 

BUILDING  Code  -  Is  Penthouse  in  Violation  of  the  State 

Housing  Act  and  Article  18  of  the  San  Francisco      711 

BUILDING  Permit  by  Central  Permit  Bureau  as  a  Result 
of  Reversal  on  Appeal  by  the  Board  of  Permit 
Appeals  -  Effect  of  Failure  to  Appeal  from  Action 
of  the  Fire  Department  -  in  Refusing  Permit  -  Fire 
Department  -  Authority  to  Deny  Application  for 
Permit  to  Operate  Public  Garage  after  Issuance  of    709 

BUREAU  -  May  a  Department  Head  Delegate  to  a  -  or 

Institution  Head  a  Part  Only  of  the  Authority 

Vested  in  an  Appointing  Officer  70$ 

BUREAU  of  Fire  Prevention  and  Public  Safety  (Matter  of 
William  J.  Harwood)  -  Charter  Section  38,01  - 
Interpretation  thereof  as  to  Personnel  of  703 

BURDEN  of  Proof  -  To  What  Extent,  if  any.  Can  it  be  Pro- 
vided, under  Local  Law,  Vliat  Shall  Constitute  Ev- 
idence and  upon  wiilch  Party  to  an  Action  shall 
Devolve  the  701 

BUYER  Outside  City  by  Salesman  of  Retailer  -  Application 
of  Purchase  Tax  to  Pxirchaae  of  Automobile  in  City 
Delivered  to  Residence  of  687 
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BOARD  OF  SUPERVISORS  Yeer  1953 

Opinion  No, 

BILLBOARDS,  Plashing  Signs;  Legislation  for  Removal  of 

Existing  Boards  on  Freeways  669 

CONSTITUTIONALITY  of  Provlsicns  of  Ordinance  vririlch  Es- 
tablish Minlmuin  and  Maxlraun  Rates  for  Transpor- 
tation to  be  Charged  by  Private  Ambulance  Com- 
panies 696 

DELEGATION  of  Authority  to  the  Public  Welfare  Commission 
to  Grant  Emergency  Relief  to  Dependent  Non- 
Re  si  dents  700 

EFFICACY  of  Hold  Harmless  Clause  in  Ordinance  Abolishing 
Sidewalk  Width  Provision  to  Allow  for  Spur  Track 
In  Former  Sidewalk  Area  670 

IMFOUNDllC  of  Vehicles,  Red  and  Yellow  Zones;  Warning 

Markings  Required  663 

LEGISLATION  heretofore  Enacted  Respecting  Fluoridation 
of  San  Francisco  water  Supply  contains  no  Pro- 
hibition of  Fluoridation  of  Entire  Supply  692 

MANNER  of  C  onducting  Hearings  and  Determination  of  the 
Existence  of  an  Emergency  Warranting  the  Passage 
of  a  Local  Rent  Control  Ordinance  707 

MAY  Supervisors  Submit  Bond  Issue  for  Reconstruction  of 
Palace  of  Fine  Arts  without  Recommendation  of 
Recreation  and  Park  Commission?  675 

POWER  of  City,  Redevelopment  Agency  end  Board  of  Super- 
visors Re  Executions  of  Agreement  Providing  for 
Purchase  and  sale  of  Redevelopment  Property 
through  Real  Estate  Department  of  City  710 

POWER  of  City  to  Impose  Restrictions  on  Use  of  Vacated     61^0 

POWERS  of  Housing  Authorities  695 

PROCEDURE  and  ^owers  of  rioard  of  Supervisors  on  Clearing 
of  Protest  of  Street  Improvement  Assessments: 
Interpretation  of  Section  219  and  220  of  the  Public 
Works  Code  673 

RIGHTS  of  Chiropodists  to  Serve  in  Tax  Supported  Hospitals 
end  -'■nstltutions  In  the  City  and  County  of  San 
Francisco  679 
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BOARD  OF  SUPERVISORS  Year  1953 

Continued  Opinion  No, 

TO  What  Extent,  if  any.  Can  it  be  Provided  under  Local 
Law,  What  Shall  Constitute  Evidence  and  Upon 
Which  Party  to  an  Action  Shall  Devolve  the  Burden 
of  Proof  701 

VALIDITY  of  Aasignment  of  St.  Mary's  Lease  blji; 
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-  C  _  Year  1953 

Opinion  No, 

CALIFDRNTA  Palace  of  the  Legion  of  Honor  -  Ovmershlp  of 
Property  and  I«at\jre  of  Trust  -  Honey  and  Pro- 
perty Donated  by  Dr.  Archer  Milton  Huntington 
to  the  697 

CAN  Redevelopment  Agency  Pay  for  an  "Earned  Vacation"  on 

Termination  of  Employment  680 

CATERER  -  Inspection  of  Restatirants  Operating  In  Industrial 
Establis^jnents  -  Sanitation  of  Restaurants  -  Eating 
Establishments  Subject  to  Annual  Inspection  - 
License  Pee  to  Operate  Restaurants  -  License  Pees 
Required  of  676 

CENTRAL  Permit  Bureau  as  a  Result  of  Reversal  on  Appeal 

by  the  Board  of  ^ermlt  Appeals  -  Effect  of  Failure 
of  Applicant  to  Appeal  from  Action  of  the  Fire 
Department  In  Refusing  Permit  -  Fire  Department  - 
Authority  to  Deny  Application  for  Permit  to  Operate 
Public  Garage  after  Issuance  of  Building  Permit  by    709 

CHARTER  Section  38«01;  Interpretation  thereof  as  to  i'er- 
gonnel  of  Bureau  of  Fire  Prevention  and  Public 
Safety  (Matter  of  William  J.  riarwood)  703 

CHARTER  Section  lS^.l\.  -   May  length  of  Service  in  a 

•t'rivate  Utility  Acquired  by  the  City  under  Charter 

Section  125  be  Credited  to  Such  Former  Employees 

with  Respect  to  the  Annual  Vacation  under  650 

CHARTER  Sections  125  and  l56  to  Former  Employees  of  the 
Operating  Service  of  the  California  Street  Cable 
Railway  (Michael  P.  Murphy)  Diaabillty  702 

CHIEF  Administrative  Officer  of  Such  Appointment  -  Appoint- 
ment -  Appointment  of  Attorneys  in  Public  Adminis- 
trator's Office;  Approval  of  652 

CHIEF  Administrative  Officer  to  Supervise  and  Control  the 

Duties  of  the  Coroner  -  Authority  of  6I|3 

CHIROPODISTS  -  Rights  of  -  to  Serve  in  Tax  Supported 

Hospitals  and  Institutions  in  the  City  and  County 

of  San  Francisco  679 
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-  C  -  Year  1953 

Continued  Opinion  No. 

CITY  by  Saiasman  of  Retailer  -  Application  of  Purchase 
of  Automobile  in  City  Delivered  to  Residence  of 
Buyer  Outside  68? 

CITY  Employees  -  Wage  Scales  for  -  Application  of  Welfare 
Payment  Clauses  Contained  in  Collective  Bargaining 
Agreements  (Supplementing  Opinion  No,  66?)  682 

CITY  Employees  -  Wage  Scales  for  -  Working  on  Public 

Contracts;  Application  of  Welfare  Payment  Clauses 
Contained  in  Collective  Bargaining  Agreements       667 

CITY  Planning  Code  -  Does  a  Salvation  Army  Training  College 
Conform  to  First  Residential  Classification,  as 
Defined  in  Article  1,  Section  3  614-8 

CITY  -  Power  of  -  to  Impose  Restrictings  on  Use  of         614-0 

CITY'S  Acquisition  of  Ellis-O'Farrell  Mid-Block  Site  for 

Public  Off-Street  Parking  -  Parking  -  Legality  of    69I4. 

CIVIL  Investigations  -  Authority  of  Grand  Jury  to  Order 

Transcript  of  Witnesses  in  6^3 

CVJIL   Service  Comiiisslon  to  Amend  Rules  Regulating  Un- 
limited Leaves  of  Absence  for  Outside  Sraployment  - 
Power  of  the  65? 

CIVIL  Service  Employees  -  Rule  36  of  the  Civil  Service 

Commission  in  Connection  with  Engaging  in  Outside 

Work  by  699 

CLAIM  of  Mr.  Rodriguez  -  Slide  on  Harkness  Avenue  Sub- 
sequent to  Street  Improvements;  Liability  of  City 
for  Damage  to  Adjoining  Property  as  a  Consequence    614-9 

COLLEGE  Conform  to  First  Residential  Classification,  as 
Defined  in  Article  1,  Section  3,  City  Planning 
Code  -  Supplement  to  Opinion  No.  614.8  -  Does  a 
Salvation  Army  Training  665 

COMMERCE  -  Use  of  -  Playfield  for  Public  Parking  Lot        660 

COIWITMEI^T  of  City  and  County  of  San  Francisco  to  Non- 
Cash  and  Cash  Grants-In-Ald  until  Final  Approval 
of  Plan  -  Redevelopment  Act  of  California  Prevents   67I4. 

COMPENSATION  and  Work  Schedules  -  Normal  Hours  -  Overtime 

and  Holidays  -  Fire  Department  7O8 
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-  C   -  Year  1953 

Continued  Opinion  No, 

COMPEMSATIO;;   of  ^eraon   Appointed  as   0/2.  Policeman   after 
Serving  for   Six   (6)  Years   as  Q30  Police   ^atrol 
Driver   (i-^atter  of  Robert  C,    Werner)    -   Police  706 

COITDUCTING  -  ^anner  of   -Hearings  and   Determination  of 
the  Existence  of  an  Emergency  Warranting  the 
Passage   of   a   Local   Rent   Control  Ordinance  70? 

CONSTITUTE  Evidence   and  upon  viaich  Party  to    an  Action 
Shall   Devolve    the   Burden  of  Proof  -   To   What   Ex- 
tent,   If   any,    can  it   be  ■'^rovided  under  Local  A^aw, 
What   Shall  701 

CONSTITUTIONALITY  of  Local   Rent   Control  Ordinance;   Nature 
of  Emergency  Justifying  an   Action  by  Board  of 
Supervisors  under  Police  Power  683 

CONSTITUTIONALITY  of   Provisions  of  Ordinance   v^ich  Es- 
tablish Minimum  and  Maximum  Rates    for  Trans- 
portation  to   be  Charged  by  Private  Ambulance 
Companies  696 

C0NTR0LLT5?»3  Power   end  Duty  of  Audit   of  Public  Adminis- 
trator's Office  681 

CORONET  Olive   Oil   Company  -   Oroville,    California  -  Re: 

Levy  Frank  Scapputura  DBA  659 

COST   Paid  by  Citv   -  Acquisition  of  Land     Required  for 
Opening,   Widening  and  Extending  Streets;    Pro- 
cedure  to   be   Followed  when  61^-5 

COST   to   be   Paid  by  City   -  Applicebility  of  Assessment 

Procedure   in  Street  Improvement  Ordinance   -   Pro- 
cedure  to    be  Followed  in  Improvement   of  Public 
Streets   viien  690 

COURT     Reporter's     Transcriptions   -  Inclusion  of  "Closing 

Argument"  658 

COVERAGE  by  Health  Code    -   Self -Insurance  Provisions   of 

Director   and  Assistant  Director  of  Public   Health         689 

CREATION  of  Position  of  Battalion  Chief  in  Salvage 

Corps   Procedure  Required  for  661 
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C:^IEP  ADMINISTRATIVE  07FICER 


Year  1953 


Opinion  No. 

APPOINTMENT  of  Attorneys  in  Public  Administrator's  Office 
Approval  by  Chief  Administrative  Officer  of  Such 
Appointment  652 

AUTHORITY  of  Chief  Administrative  Officer  to  Supervise 

and  Control  the  Duties  of  the  Coroner  6I4.3 

COVERAGE  by  Health  Code  Self -Insurance  Provisions  of 

Director  and  Assistant  Director  of  Public  Health     689 


MAY  a  Department  Head  Delegate  to  a  Bureau  of  Institution 
Head  a  Part  only  of  t±Le  Authority  Vested  in  an 
Appointing  Officer? 
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CITY  PLANNING  CONHISSION  Year  1953 

Opinion  No, 

DOES   a  Salvation   Array  Training  Colle,:e   Conform  to   First 
Residential   Classification,    as   Defined   in  Article 
1,   Section      3,    City  Flennlng  Code?  61|8 

SUPPLE^^SNT   to  Opinion  No.   6I4.8:    Does  a  Salvation  Amy 
Training  College  Conform  to   First  Residential 
Classif icetion,    as  Defined   in  Article   1,    Section 
3,   City  Planning  Code?  665 


CIVIL  SERVICE  COMMISSION  Year  1953 

Opinion  No, 

DISABILITY  Transfer;  Application  of  Charter  Sections 

125  and  156  to  Former  Employees  of  the  Operating 

Service  of  the  California  Street  Cable  Railway 

(Michael  P.  Murphy)  702 

KAY  Length  of  Service  in  a  Private  Utility  Acquired  by 

the  City  under  Charter  Section  125  be  Credited  to 
such  Former  Employees  with  Respect  to  the  Annual 
Vacation  under  Charter  Section  131«U  650 

POLICE  Department;  Compensation  of  Person  Appointed  as 
02  Policeman  after  Serving  for  Six  (6)  Years 
as  030  Police  Patrol  Driver  (Matter  of  Robert  C, 
Werner )  706 

POWER  of  the  Civil  Service  Commission  to  Amend  Rules 

Regarding  Unlimited  Leaves  of  Absence  for  Outside 
Employment  657 

WAGE  Scales  for  City  Employees;  Application  of  Welfare 

Payment  Clauses  Contained  in  Collective  Bargaining 
Agreements,  (Supplementing  Opinion  No.  667)         682 
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CONTROTT.KR  Year  1953 

Opinion  No. 

AUTHORITY  of  Grand  Jury  to  Order  Transcript  of  Witnesses 

in  Civil  Investigations  653 

CX)HTROLLER'S  Power  and  Duty  of  Audit   of  Public  Administra- 
tor's Office  681 

COn?T  Reporter's   Transcriptions   -   Inclusion   of  "Closing 

Argument"  658 

FIRE  Department;    Compensation   and  Work  Schedules:  Normal 

Hours;   Overtime   and  Holidays  7O8 

MONEY  and  Property  Donated  by  Dr.   Archer  Milton  Huntington 
to  the  California  Palace   of  the  Legion  of  Honor  - 
Ownership  of  Property  and  Natvire   of  Trust  697 

PARKING   -  Legality  of  City's  Acquisition  of  Ellis  O'Farrell 

Mid-Block  Site   for  Public  Off-Street  Parking  69l^. 

WAGE  Scales   for  City  Snployees  Working  on  Public   Contracts; 
Application  of  Welfare  Payment   Clauses   Contained 
in  Collective   Bargaining  Agreements  66? 


F'?'n   ineY  ._^ JO 

aesaenJiV  Ic  'nabiO  oct  y'^jjX*  £ 

.  lo  noJtet/Ioai    -   anoidq  tioenaiT  e^'ioiioqeH  TH;  00 

8^*3  "^nemcgiA 

Xfliniorf  :a9l;jf)9.rIoS  'A'loV  Jbrta   nol;^ssneqrno0    i^nami'MqeQ  SL^^K 
juV  a"^BfclIoK  ijcjs   exr:l;tnevO   •aiyoH 

-  -loaoH  lo  coIp.QJ  edi   lo   sos  Lsi  Bi. frcolJ 
YPc»  d-sr.'nT  io   3T;.'.-t--/    f--»s    •;  Jieqai-i  lo 

j.3'r  :  ■'-  "   "  ~    "  -.-'•.  e'Y^iU  lo  x^lJ-  ;I}iflAi 

leio^ "    --  '  '      ■'.    ■"    ■-'-'--      -,..-,,-.'...--.    -4^'3  ,jol    -  -    -oa  aOAW 

y^^  ainenssi,  uxSgiso   evi;tooIXo«  ni 


CORONER  Year  1953 

Opinion  No, 

FlEi   Levy  -  Frank  Scappatura  DBA  Coronet  Olive  Oil   Company, 

Oroville,    California  659 
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-  D  -  Year  1953 

Opinion  No. 

DAMAGE  to  Adjoining  Property  as  a  Consequence;  Claim  of 
Mr.  Rodriguez  -  Slide  on  Harkness  Avenue  Sub- 
sequent to  Street  Improvements;  L.iability  of  City 
for  61^9 

DE  YOUUG  Museum  Board  of  Trustees;  Proxies,  Quoriim         693 

DE  YOUNG  Museum  to  Enter  into  Storage  and  Display  Agreement 
with  Reference  to  Surplus  Objects  of  Art  Stored  at 
Museum  -  Power  of  Board  of  Trustees  of  M.H.         668 

DEATH  Benefits  as  are  Provided  for  Under  165.2  (E)  of  the 
Charter  -  "Unemployed"  Member  of  Retirement  System 
under  165. 2(P),  ^or  i^iraited  Period,  is  Entitled 
to  Same  6lA 

DEFINITION  of  "-froject  Area"  -  Redevelopment  Law  -  In- 
terpretation of  666 

DELBGATIOM  of  Authority  to  the  Public  Welfare  Com- 
mission to  Grant  Emergency  Relief  to  Dependent 
Non-Residents  700 

DENY  -  Fire  Department  -  Authority  to  -  Application  for 
Permit  to  Operate  Public  Garage  after  Issuance 
of  Building  Permit  by  Central  Permit  Bureau  as  a 
Result  of  Reversal  on  Appeal  by  the  Board  of  Permit 
Appeals  -  Effect  of  Failure  of  Applicant  to  Appeal 
from  Action  of  the  Fire  Department  in  Refusing 
Permit  709 

DEPARTMENT  -  May  a  -  Head  Delegate  to  a  Bureau  or 

Institution  Head  a  Part  Only  of  the  Authority 

Vested  in  sm  Appointing  Officer  705 

DEPOSITS  by  Electrical  Contractors  -  Unconstitutionality 
of  Article  3  of  the  Electrical  Code  Relative  to 
Registration  Fees  and  681^ 

DETERMINATION  of  the  Existence  of  an  Emergency  Warranting 
the  Passage  of  a  Local  Rent  Control  Ordinance  - 
Manner  of  Conducting  hearings  and  707 

DIRECTOR  and  Assistant  Director  of  Public  Health  -  Coverage 

by  Health  Code  -  Self  Insurance  Provisions  of        689 

DISASTER  Council  and  Corps  -  San  Francisco  -  Acting  Mayor 

Acta  as  Commander  in  Absence  of  Mayor  662 
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-  D  -  Year  1953 

Continued  Opinion  No, 

DISABILITY  Transfers;  Application  of  Charter  Sections 

125  and  l56  to  Former  Employees  of  the  Operating 

Service  of  the  California  Street  Cable  Railway 

(Michael  P.  Murphy)  702 

DOES  a  Salvation  Army  Training  College  Conform  to  First 

Residential.  Classification,  as  Defined  in  Article  1, 
Section  3,  City  Planning  Code  61j.8 

DR.  ARCHER  MILTON  HUNTINGTON  to  the  Calif orr-ia  Palace  of 
the  Legion  of  Honor  -  Ownership  of  Property  and 
Nature  of  Trust  -  Money  and  Property  Donated  by      697 

DUTY  of  Audit  of  Public  Administrator's  Office  -  Con- 
troller's Power  and  68I 

DUTIES  and  Obligations  as  a  Member  of  the  Board  of 

Harbor  Commissioners  -  Mayor's  Rigjits  698 

DUTIES  of  the  Coroner  -  Authority  of  Chief  Administrative 

Officer  to  Supervise  and  Control  the  6l;3 
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DEPARTMENT   OF  PUBLIC   HEALTH  Year   1953 

Opinion  No, 

INSPECTION  of  Restavirants  Operating  in  Industrial  Estab- 
lishments -  Sanitation  of  Restaurants  -  Eating 
Establishments  Subject  to  Annual  Inspection  - 
License  Fees  Required  of  Caterer  676 

PROCEDURE  in  Obtaining  Aid  Liens  on  Real  Property,  Pur- 
suant to  the  Indigent  Aid  Act  of  the  State  and 
Ordinance  I8.OI3  of  the  City  and  County  67Q 
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DEPARTHEIJT   OF   PUBLIC    ;ORKS  Year   1953 

Opinion  No. 

ACQUISITION  of  Land  Required  for  Opening,  Widening  and 
Extending  Streets;  Procedure  to  be  Allowed  when 
Cost  paid  by  City  61^5 

ARCHITECT'S  Fee  when  all  Bids  Rejected  and  Award  made 
to  Lower  Bidder  on  Second  Invitation,  Sunset 
Junior  Hi^  School  685 

EFFECT  of  Elections  Code,  Section  5699,  Upon  anployees 

\^o  ere  Working  Overtime  6511- 

IS  Penthouse  in  Violation  of  the  State  Housing  Act  and 

Article  18  of  the  San  Francisco  Building  Code?       711 

PROCEDURE  to  be  Followed  in  Improvement  of  Public  Streets 
when  Cost  to  be  Paid  by  City;  Applicability  of 
Assessment  Procedure  in  Street  Improvement  Ordinance  690 

SLIDE  on  Harkness  Avenue  Subsequent  to  Street  Improvements; 
Liability  of  City  for  Damage  to  Adjoining  Property 
as  a  Consequence;  Claim  of  Mr.  Rodriguez  6I4.9 

UHCONSTITUTIONAi^ITY  of  Article  3  of  the  Electrical  Code 
Relative  to  Registration  Fees  and  Deposits  by 
Electrical  Contractors  681|. 
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M.H.   de YOUNG  MEI-IORIAL  MUSEUM  Year  1953 

Opinion  No, 

DE  YOUNG  Museum  Board  of  Trustees;  Proxies,  Quorum        693 

POWER  of  Board  of  Trustees  of  M.H,  deYoung  Museum  to 
enter  into  Storage  and  Display  Agreement  with. 
Reference  to  Surplus  Objects  of  Art  Stored  at 
Museum  666 
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DIRECTOR  OF  PROPERTY  Year  1953 

Opinion  No. 

RULE  36  of  the  Civil  Service  Coranisaion  in  Connection 
with  Engaging  in  Outside  Work  by  Civil  Service 
Employees  ^^ 
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-  S  -  Year  1953 

Opinion  No, 

EARLIEST  Time  of  Negotiation  for  or  Acquisition  by  Agency 

of  Land  in  Redevelopment  Project  Area  6$1 

"EARNED  VACATION"  on  Termination  of  Employment  -  Can  Re- 
development Agency  Pay  for  an  680 

EATING  Establisliments  Subject  to  Annual  Inspection  - 
•i-lcense  Pee  to  Operate  Restaurants  -  ijicense 
Fees  Required  of  Caterer  -  Inspection  of  Restaurants  - 
Sanitation  of  Restaurants  676 

EFFECT  of  Elections  Code,  Section  5699,  Upon  Employees 

who  are  Working  Overtime  6Sl\. 

EFFECT  of  Failure  of  Applicant  to  Appeal  from  Action  of 
the  Fire  Department  in  Refusing  Permit  -  Fire 
Department  -  Authority  to  Deny  Application  for 
Permit  to  Operate  Public  Garage  after  Issuance 
of  Building  Permit  by  Central  Permit  Bureau  as  a 
Result  of  Reversal  on  Appeal  by  the  Board  of  Permit 
Appeals  709 

EFFICACY  of  Hold  ^armless  Clause  in  Ordinance  Abolishing 
Sidewalk  Width  Provision  to  Allow  for  Spur  Track 
in  Former  Sidewalk  Area  670 

ELECTRICAL  Code  Relative  to  Registration  Pees  and  Deposits 
by  Electrical  Contractors  -  Unconstitutionality  of 
Article  3  of  the  68I4. 

BLLIS-O'FARRELL  Mid-Block  Site  for  Public  Off -Street 

Marking  -  Legality  of  City's  Acquisition  of         69l|. 

EMERGENCY  Justifying  Action  by  Board  of  Supervisors 

under  Police  Power  -  Constitutionality  of  Local 

Rent  Control  Ordinance  -  Nature  of  683 

QffiRGENCY  Relief  to  Dependent  Non-Resldents  -  Delegation 
of  Authority  to  the  Public  Welfare  Conmlssion  to 
Grant  7O0 

EMERGENCY  Warranting  the  Passage  of  a  Local  Rent  Control 
Ordinance  -  Manner  of  Conducting  Hearings  and  De- 
termination of  the  Existence  of  an  707 

EMINANT  Domain,  Branch  Library  Purposes,  Library  Com- 
mission £,g]_ 
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-  E  -  Year  1953 

Continued  Opinion  No. 

EMPLOYEES  as  ^'^erabera  of  Health  Service  System  -  Temporary 

and  Part-Time  677 

EMPLOYEES  of  the  Operating  Service  of  the  California  Street 
Cable  Railway  (Michael  P.  Murphy)  -  Disability 
Transfers;  Application  of  Charter  Sections  125  and 
156  to  Former  702 

aiPLOY>!ENT  as  Prior  Service  for  Retirement  Purposes  -  Re- 
tirement; Power  of  Board  of  Supervisors  to  Include 
Temporary  671 

KNGAGING  in  Outside  Work  by  Civil  Service  Employees  -  Rule 
36  of  the  Civil  Service  Commission  in  Connection 
with  699 

ENTITLED  to  Same  Death  Benefits  as  are  Provided  for  Under 
165.2(e)  of  the  Charter  -  "Unemployed"  Member  of 
Retirement  System  under  165»2(P),  for  Limited 
Period,  is  Ski 

ENTRAIICE  Fee  to  San  Francisco  Maritime  Museum  on  Week 

Days-  Legality  of  66l\. 

EVIDENCE  and  upon  which  Party  to  an  Action  Shall  Devolve 
the  Burden  of  Proof  -  To  What  Extent,  if  any.  Can 
it  be  Provided,  under  Local  Law,  What  Shall  Con- 
stitute 701 

EXECUTIONS  of  Agreement  Providing  for  Purchase  and  Sale 
of  Redevelopment  Property  throu^  Real  Instate 
Department  of  City  -  Power  of  City,  Redevelopment 
Agency  and  Board  of  Supervisors  Re  710 

EXISTING  Boards  on  Freeways  -  Billboards,  Flashing  Signs; 

Legislation  for  Removal  of  669 

EXTENDING  Streets  -  Acquisition  of  Land  Required  for 

Opening,   Wdenlng  and  -  Procedure  to  be  Followed 

When  Cost  paid  by  City  61^.5 
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-  F  -  Year  19^3 

Opinion  No. 

FEDERAL  Bill  Relating  to  Murals  In  U.S.  Rlncon  Annex 
Post  Office  -  Art  Cominlsslon;  Power  of  Action 
Respecting  686 

FEE  -  Architect's  -  when  all  Bids  Rejected  and  Award 
made  to  Lower  Bidder  on  Second  Invitation, 
Sunset  Junior  High  School  685 

FEE  -  Legality  of  Sntrance  -  to  San  Francisco  Maritime 

Museum  on  Week  Days  661^. 

FEES  and  Deposits  by  SLectrical  Contractors  -  Unconsti- 
tutionality of  Article  3  of  the  Electrical  Code 
Relative  to  Registration  68I4. 

FIRE  Department  -  Autaority  to  Deny  Application  for 

Penult  to  Operate  tubiic  Garage  after  Issuance 

of  Building  Permit  by  Central  Permit  Bureau  as 

a  Result  of  Reversal  on  Appeal  by  the  Board  of 

Permit  Appeals  -  Effect  of  Failure  of  Applicant 

to  Appesir  from  Action  of  the  Fire  Department  in 

Refusing  Permit  7O9 

FIRE  Department;  Compensation  and  Work  Schedules:  Normal 

Hours;  Overtime  and  Holidays  708 

FLASHING  Signs;  Legislation  for  Removal  of  Existing  Boards 

on  Freeways  -  Billboards  669 

FLUORIDATION  of  San  Francisco  Water  Supply  contains  no 
Prohibition  of  Fluoridation  of  Entire  Supply  - 
i-eglsletlon  heretofore  Enacted  Respecting  692 
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FIRE  COMMISSION  Year  1953 

Opinion  No, 

CHARTER  Section  38«01  Interpretation  thereof  as  to  Per- 
sonnel of  Bureau  of  Fire  Prevention  and  Public 
Sefety  (Matter  of  William  J.  Harwood)  703 

FIRE  Department  -  Authority  to  Deny  Application  for 

Permit  to  Operate  Public  Garage  after  Issuance 
of  Building  Permit  by  Central  Permit  Bureau 
as  a  Result  of  Reversal  on  Appeal  by  the  Board 
of  Permit  Appeals  -  Effect  of  Failure  of  Appli- 
cant to  Appeal  from  Action  of  the  Fire  Depart- 
ment in  Refusing  Permit  709 

PROCEDURE  Required  for  Creation  of  Position  of  Battalion 

Chief  in  Salvage  Corps  661 


^ ,-.  ■  ^     -* 


£0V 


-XOJ. 


£  -.3  d 


'1 


fCY 


Xi; 


n.-?I?:t:tBJ: 


lo 


a  a  10  J 


nl  1(9 1:. l> 


.  G  . 


Year  1953 


Opinion  No. 


GARACS  -  Plre  Department  -  Authority  to  Deny  Application 
for  ■''emit  to  Operate  Public  -  after  Issuance  of 
Building  Permit  by  Central  Pernit  Bureau  as  a 
Result  of  Reversal  on  Appeal  by  the  Board  of 
Permit  Appeals  -  Effect  of  Failure  of  Applicant 
to  Appeal  from  Action  of  the  Fire  i^epartment  in 
Refusing  Permit 

GOLDEN  Gate  Park  or  other  Parka  and  Squares  -  Authority 

of  the  Recreation  and  Park  Commission  to  Set  Speed 
Limits  for  Motor  Vehicles  in 

GOLDEN  Gate  Park  -  Signs  prohibiting  Parking  on  Lavms 
or  Paths  of 

GOVERNMENT  Code,  Sec.  29802  -  Warrants:  Health  Service 
Board  -  Necessity  of  Waiver  of  Statute  of  Lim- 
Itaticns  by  Board  of  Supervisors  when  Warrant  has 
become  Void  because  not  Presented  to  Treasurer 
wltnin  Two  Years 

GRAND  Jury  to  Order  Transcript  of  Witnesses  in  Civil 
Investigations  -  Authority  of 

GRANT  Emergency  Relief  to  Dependent  Non-Resldenta  - 
Delegation  of  Authority  to  the  Pxiblic  Welfare 
Commission  to 

GRANTS-ln-ald  until  Final  Approval  of  Plan  -  Redevelop- 
ment Act  of  California  Prevents  Commitment  of  City 
and  County  of  San  Francisco  to  Non-Cash  and  Cash 
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655 


653 
700 
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-  H  -  Year  1953 

Opinion  No, 

HARBOR  Commissioners  -  Mayor's  Ri^its,  Duties  and 

Obligations  aa  a  Member  of  the  Board  of  698 

HARKNESS  -  Slide  on  -  Avenue  Subsequent  to  Street  Im- 
provements -  Liability  of  City  for  Damage  to  Ad- 
Joining  Property  as  a  Consequence  -  Claim  of  Mr. 
Rodriguez  6Ii.9 

HARWOOD  -  William  J.  -  Matter  of  -  Charter  Section  36. 01  - 
Interpretation  thereof  as  to  •t'ersonnel  of  Bureau 
of  Fire  Prevention  and  Public  Safety  703 

HEAD  -  May  a  Department  -  Delegate  to  a  Bureau  or  In- 

stituticn  Head  a  Part  Only  of  the  Authority  Vested 

in  an  Appointing  Officer  705 

HEARINGS  -  Manner  of  Conducting  -  end  Determination  of 
the  Existence  of  an  Emergency  Warranting  the 
Passage  of  a  Local  Rent  Control  Ordinance  707 

HEALTH  Code  -  Self-Insurance  Provisions  of  Director  and 
Assistant  Director  of  Public  Health  -  Coverage 
by  689 

HEALTH  Service  Board  -  Warrants-  Necessity  of  Waiver  of 
Statute  of  Limitations  by  Board  of  Supervisors 
\ther\   Warrant  has  become  Void  because  not  Presented 
to  Treasurer  within  Two  Years:  Government  Code, 
Sec.  29602  6i|.6 

HEALTH  Service  System  -  Temporary  and  Part-Time  Em- 
ployees as  Members  of  677 

HOLD  Harmless  Clause  in  Ordinance  Abolishing  sidewalk 

width  Provisions  to  Allow  for  Spur  Track  in  Former 
Sidewalk  Area  -  Efficacy  of  67O 

HOLIDAYS  -  Fire  Department  -  Compensation  and  Work 

Schedules  -  Nonnal  Hours  -  Overtime  and  708 

HOSPITALS  and  Institutions  in  the  City  and  County  of 

San  Francisco  -  Rigjits  of  Chiropodists  to  Serve 

in  Tax  Supported  £,79 

HOUSING  Act  and  Article  18  of  the  San  Francisco  Building 

Code  -  Is  Penthouse  in  Violation  of  the  State        711 
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-  H  -  Year  1953 

Continued  Opinion  No. 

HOUSING  Authorities  -  Powers  of  695 

HUNTINGTON  -  Money  and  Property  Donated  by  Dr.  Archer 
Milton  -  to  the  California  Palace  of  the  Legion 
of  Honor  -  Ownership  of  Property  and  Nature  of       697 
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HEALTH  SSR\aCE  SYSTEM  Year  1953 

Opinion  No, 

TEMPORARY  end  Part-Time  Employees  as  Menbers  of  Health 

Service  System  677 

WARRANTS:  Health  Service  Board:  Necessity  of  Waiver  of 

Statute  of  Limitations  by  Board  of  Supervisors  when 
Warrant  has  become  Void  because  not  Presented  to 
Treasurer  within  Two  Years:  Government  Code,  Sec, 
29602  6ij.6 
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-  I  -  Year  1953 

Opinion  No, 

IMPOSE  Restrictions  on  use  of  Vacated  Street  Area  -  Power   61^.0 

IMPOUNDING  of  Vehicles,  Red  and  Yellow  Zones:  Warning 

Markings  Required  663 

IKPROVIMENT  of  Public  Streets  when  Cost  to  be  Paid  by 
City  -  Applicability  of  Assessment  Procedure  in 
Street  Improvement  Ordinance  -  Procedure  to  be 
Followed  in  690 

INCj^USION  of  "Closing  Argument"  -  Court  Reporter's 

Transcriptions  658 

INDIGENT  Aid  Act  of  the  State  and  Ordinance  18. 013  of 

the  City  and  County  of  San  Francisco  -  Procedure 

in  Obtaining  Aid  Liens  on  Real  Property,  Pursuant 

to  the  678 

INSPECTION  of  Restaurants  Operating  in  Industrial  Es- 
tablishments -  Sanitation  of  Restaurants  -  Eating 
Establistunents  Subject  to  Annual  Inspection  - 
License  Fee  to  Operate  Restaurants  -  License  Fees 
Required  of  Caterer  676 

INSTITUTION  Head  a  Part  Only  of  the  Authority  Vested  in 
an  Appointing  Officer  -  May  a  Department  Head 
Delegate  to  a  Bureau  or  705 

INSTITUTIONS  in  the  City  and  County  of  San  Francisco  - 
Rights  of  Chiropodists  to  Serve  in  Tajc  Supported 
Hospitals  end  679 

INTERPRET ATIOl.  of  Definition  of  "^reject  Area"  -  Re- 
development Law  666 

INTERPRETATION  thereof  as  to  Personnel  of  Bureau  of  Fire 
Prevention  and  Public  Safety  (Matter  of  William  J, 
Harwood)  -  Charter  Section  38.01  703 

INTERPRETED  -  Redevelopment  Law  -  Participation  Phases      688 

IS  Penthouse  in  Violation  of  the  State  Housing  Act  and 

Article  18  of  the  San  Francisco  Building  Code?       7II 

ISSUANCE  of  Building  Permit  by  Central  ^ermit  Bureau  as 
a  Result  of  Reversal  on  Appeal  by  the  Board  of 
Permit  Appeals  -  Effect  of  Failure  of  Applicant 
to  Appeal  from  Action  of  the  Fire  Department  in 
refusing  permit  -  Fire  Department  -  Authority  to 
Deny  Application  for  Permit  to  Operate  Public 
Garage  after  709 
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-J  -  Year  1953 

Opinion  No, 


JAIL  #2  In  Son  Mateo  County  -  San  Francisco  Police  Authority 
to  Assist  Sheriff  to  Q^l6ll  Riot  in 
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-  L  -  Year  1953 

Opinion  No, 

LAND  -    Acquisition   of   -  Required  for   Opening,    Widening   and 
Extending  Streets;    Procedure    to  be  Followed  wiien 
Cost  paid  by   City  6I|5 

LAND  in  Redevelopment  Project  Area  -   Earliest   Time  of 

Negotiation   for   or  Acquisition   by  Agency  of  6^1 

LAWNS   or  Paths  of  Golden   Gate   ^ark  -   ^igns  i'roh.l biting 

Parking  on  6^5 

LEASE  -    validity     of  Assignment  of  St.  Mary's  614-14. 

LEA^/ES  of   Absence   for   Outside   Employment    -   i'ower   of   the 
Civil   Service  Commission   to   Amend  Rules  Regarding 
Unlimited  657 

LEGALITY  of  City's  Acquisition  of  Ellis-0 'Parrell  Mid- 
Block  Site   for   Public  Off-Street   Parking  -   Marking     69I4. 

LEGALITY  of  Entrance  Pee  to   San   Francisco  Haritime  Museum 

on   Week  Days  66I4. 

LEGALITY  of   the  Acting  Mayor   Continuing  as   an  Active 

Member  of  the   Board  of  Supervisors   in   the  Absence 

of  the  Mayor  7OI4. 

LEGISLATION   for  Removal   of  Existing  Boards   on  Freeways   - 

Billboards,    Flashing  Signs  669 

LEGISLATION  heretofore  Enacted  Respecting  Fluoridation 
of  San    "^ancisco    Water  Supply  Contains  no  Pro- 
hibition of  Fluoridation  of  Entire  Supply  692 

LENGTH   of  Service    in   a  Private   '-'tllity  Acquired   by   the 

City  under  Charter  Section   125  be    Credited   to   Such 
Former  Employees   with  Respect   to  the   Annual   Vacation 
under  Charter  Section     I5l»i4.  -  May  650 

LEVY  -    Re:    -   Frank   Scappatura  DBA  Coronet  Olive  Oil   Com- 
pany, Oroville,    California  659 

LIABILITY  of  City   for  Damage   to   Adjoining  Property  as   a 
Consequence;    Claim  of  Mr.   Rodriguez   -  Slide   on 
darkness   Avenue  Subsequent   to  Street   Improvements        61|9 

LIBRARY  Commission   -  Einlnent  Domain,    Branch  Library  691 
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-  L  -  Year  1953 

Continued  Opinion  No. 

LIENS  on  Real  Property, Pursuant  to  the  Indigent  Aid  Act 
of  the  State  and  Ordinance  l8,013  of  the  City  and 
County  -  Procedure  in  Obtaining  Aid  678 

LIMITED  Period  -  "Unemployed"  Member  of  the  Retirement 
System  under  l65.2l[P)  for  -  Is  Entitled  to  Same 
Death  Benefits  as  are  Provided  for  under  165, 2(E) 
of  the  Charter  6^1 

LOCAL  Law,  What  Shall  Constitute  Evidence  and  upon  which 
Party  to  an  Action  Shall  Devolve  the  Burden  of 
Proof,  To  Vftiat  Extent,  if  any.  Can  it  be  Provided 
tmder  701 

LOCAL  Rent  Control  Ordinance  -  Manner  of  Conducting 

Hearings  and  Determination  of  the  Existence  of 

an  Emergency  Warranting  the  Passage  of  a  707 

LOCAL  Rent  Control  Ordinance  -  Nature  of  Emergency 

Justifying  Action  by  Board  of  Supervisors  under 

Police  Power  -  Constitutionality  of  683 

LOWER  Bidder  on  Second  Invitation, Sunset  Junior  High 

School  -  Architect's  Fee  when  all  Bids  Rejected 

and  Award  Made  to  685 
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-  M  -  Year  1953 

Opinion  No. 

M.H.  de  Young  Museum  to  Enter  into  Storage  and  Display 
Agreement  with  Reference  to  Surplus  Objects 
of  Art  Stored  at  Museum  -  Power  of  Board  of 
Timstees  of  668 

MANirSR  of  Conducting  Hearings  and  Determination  of 
the  Existence  of  an  Emergency  Warranting  the 
Passage  of  a  Local  Rent  Control  Ordinance  70? 

MARITIME  Museum  on  Weeks  Days  -  Legality  of  Entrance  Pee 

to  Sam  Francisco  6611 

MARKINGS  Required  -  Impounding  of  Vehicles,  Red  and  Yellow 

Zones  -  Warning  663 

MAY  a  Department  Head  Delegate  to  a  Bureau  or  Institu- 
tion Head  a  Part  Only  of  the  Authority  Vested  in 
an  Appointing  Officer?  705 

MAY  Length  of  Service  in  a  Private  Utility  Acquired  by 

the  City  under  Charter  Section  125  be  Credited  to 
sucli  Former  Employees  with  Respect  to  the  Annual 
Vacation  under  Charter  Section  151.1;?  650 

MAY  Supervisors  Submit  Bond  Issue  for  Reconstruction  of 
•^alace  of  Fine  Arts  without  Recommendation  of 
Recreation  and  Park  Comjnission?  675 

MAYOR  -  Legality  of  the  Acting  -  Continuing  as  an  Active 
Member  of  the  Board  of  Supervisors  in  the  Absence 
of  the  Mayor  7OI1 

MAYOR  -  San  Francisco  Disaster  Council  and  Corps:  Acting 

Mayor  Acts  es  Commander  in  Absence  of  662 

MAYOR'S  Rights,  Duties  and  Obligations  as  a  Member  of 

the  Board  of  Harbor  Commissioners  698 

MH-'.BER  -  "Unemployed"  of  Retirement  System  under  165.2(F) 
for  Limited  Period,  is  Entitled  to  Same  Death 
Benefits  as  are  Provided  for  Under  165.2(E)  of  the 
Charter  £,1,3^ 

MBIBER  of  health  Service  System  -  Temporary  and  Part-Time 

Hmployees  as  ^n-j 

MID-BLOCK  Site  for  Public  Off -Street  Parking  -  Parking  - 

Legality  of  City  is  Acquisition  of  Ellis-O 'Farrell    691^. 
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Continued 


Year  1953 
Opinion  No, 


MINIMUM  and  ^"^aximuin  Rates  for  Transportation  to  be 

Charged  by  Private  Ambulance  Companies  -  Con- 
stitutlc.nallty  of  Provisions  of  Ordinance  which 
Establish  696 

MONEY  and  Property  Donated  by  Dr.  Archer  Milton  Huntington 
to  the  California  Palace  of  the  Legion  of  Honor: 
Ownership  of  Property  and  Nature  of  Trust  697 

MOTOR  Vehicles  in  Golden  Gate  Park  or  other  ^arks  and 
Squares  -  Authority  of  the  Recreation  and  Park 
Commission  to  Set  Speed  Limits  for  6l\2 

MORALS  in  U.S.  Rincon  Annex  Post  Office  -  Art  Commission  - 
Power  of  Action  Respecting  Federal  Bill  Relating 
to  666 

MURPHY -ICLCHAEL  P.  -  Disability  Transfers;  Application 

of  Charter  Sections  125  and  156  to  Former  Employees 

of  the  Operating  Service  of  the  California  Street 

Cable  Railway  702 
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MAYOR  Year  1953 

Opinion  No. 

MAYOR'S  Rights,   Duties   and  Obligations   as   a  ^^ember  of  the 

ooard  of  Harbor  Coinmlssioners  698 

SAII    Francisco   Disaster  Council  and  Corps:  Acting  Mayor  Acts 

as   Commander  in  Absence   of  Mayor  662 


-  N  -  Year  1953 

Opinion  No. 

NATURE  of  Emergency  Justifying  Action  by  Board  of  Super- 
visors under  Police  Power  -   Constitutionality   of 
Local   Rent   Control  Ordinance  683 

NATURE  of   Tinist    -  Money   and  Property  Donated  by  Dr. 
Archer  Milton  Huntington   to    the   California 
i'alace   of   the   Legion  of  Honor  -   Ownership  of 
Property  and  697 

NECESSITY   of  Waiver  of  Statute   of  Limitations  by  Board 
of  Supervisors  vrtien  Warrant  has  become  Void  be- 
cause net  presented  to  Treasurer  within  Two   Years: 
Government   Code   Sec.    29802  -  Warrants:   Health  6I46 

NEGOTIATION  of  or  Acquisition  by  Agency  of  Land  in  Re- 
development  Project  Area  -   Earliest   Time  of  651 

NON-CASH   and  Cash   Grants-in-aid  until  Pinal   Approval 
of  Flan   -   Redevelopment  Act   of  California  Pre- 
vents  Commitment   of  City  and  County   of  San 
Francisco   to  67l|. 

NON-RESIDENTS  Delegation  of  Authority  to   the   Public 

Welfare   Commission  to   Grant  Slnergency  Relief  to 
Non-Reaidents  7OO 

NORMAL  Hours   -   Overtime    and  Holidays  -   Fire  Department- 
Compensation   and  Work  Scaedules  708 
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-  0  -  Year  1953 

Opinion  No. 

OBLIGATIONS  a3  a  Member  of  the  Board  of  Harbor  Com- 
missioners -  Mayor's  Rights,  Duties  and  69o 

OBTAINING  Aid  J-lens  on  Real  Property,  Pursuant  to  the 
Indigent  Aid  Act  of  the  State  and  Ordinance 
18,013  of  the  City  andCounty  -  Procedure  678 

OFF-STREET  Parking  -  Parking  -  Legality  of  City's 

Acquisition  of  Eilis-O'Parrell  Mid-Block  Site 

for  Public  69U 

OPERATE  Public  Garage  after  Issuance  of  Building  Permit 
by  Central  Permit  Bureau  as  a  Result  of  Reversal 
on  Appeal  by  the  Board  of  Permit  Appeals  -  Sffect 
of  Failure  of  Applicant  to  Appeal  from  Action  of 
the  Fire  Department  In  Refusing  Permit  -  Fire 
Department  -  Authority  to  Deny  Application  for 
Permit  to  709 

OPERATING  Service  of  the  California  Street  Cable  Rail- 
way (Michael  P.  Murphy)  -  Disability  Transfers; 
Application  of  Charter  Sections  125  and  156  to 
Former  Employees  of  the  702 

OPINION  No.  6i4.8  -  Supplement  to  -  Does  a  Salvation  Army 
Training  College  Conform  to  First  Residential 
<-lasslflc8tion,  as  Defined  in  Article  1,  Section 
3,  City  Planning  Code  665 

ORDINANCE  Abolishing  Sidewalk  Width  Provision  to  Allow 
for  Spur  Track  in  Former  Sidewalk  Area  - 
Efficacy  of  Hold  iiar^iless  Clause  in  670 

ORDINANCE  -  Constitutionality  of  Provisions  of  -  Which 
Establish  Minimum  and  Majclnium  Rates  for  Trans- 
portation to  be  Charged  by  Private  Ambulance 
Companies  696 

ORDINANCE  -  Manner  of  Conducting  Hearings  and  Deter- 
mination of  the  Existence  of  an  Emergency 
Warranting  the  Passage  of  a  Local  Rent  Control        707 

ORDINANCE  -  Procedure  to  be  Followed  in  Improvement  of 
Public  Streets  Uhen   Cost  to  be  ^'ald  by  City; 
Application  of  Assessment  Procedure  in  Street 
Improvement  690 

OROVILLE,  California  -  Re:  i-<evy  -  Prank  Scappatura  DBA 

Coronet  Olive  Oil  Company  659 
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-  0  -  Year  1953 

Continued  Opinion  No, 

OUTSIDE  Qnployinent  -  i'ower  of  the  Civil  Service  Commission 
to  Amend  Rules  Regarding  Unlimited  L.eaves  of 
Absence  for  657 

OUTSIDE  Work  by  Civil  Service  Employees  -  Rule  36  of 

the  Civil  Service  Commission  in  Connection  with 
Engaging  in  699 

OVERTnffi  and  Holidays  -  Fire  Department  -  Compensation 

and  Work  Schedules  -  Normal  Hours  708 

OWNERSHIP  of  Property  and  Nature  of  Trust  -  Money  and 

Property  Donated  by  Dr.  Archer  Milton  Huntington 

to  the  California  Palace  of  the  Legion  of  Honor      697 


VC'<^ 


B-iJciL    -.-;X'I  ,  . 


iJUA 


-  P  -  Year  1953 

Opinion  No. 

PALACE  of  ?ine  Arts  without  Recommendation  of  Recreation 
and  fark  Comnlsslon  -  May  Supervisors  Submit  Bond 
Issue  for  Reconstruction  of  675 

PARKING  -  J-egality  of  City's  Acquisition  of  Ellls-0 'Farrell 

Mid-Block  Site  for  Public  Off-Street  Parking        69k 

PARKS  and  Squares  -  Autnority  of  the  Recreation  and  Park 
Coiranlsslon  to  Set  Speed  Limits  for  Motor  Venicles 
in  Golden  Gate  Park  or  other  GkZ 

PART  Only  of  the  Autaority  Vested  in  an  Appointing  Officer  - 
Kay  a  Department  head  Delegate  to  a  Bureau  or  In- 
stitution Head  a  705 

PART-TIME  Employees  as  ^"^embers  of  Health  Service  System  - 

Temporary  and  6?? 

PARTICIPATION  Phases  Interpreted  -  Redevelopment  Law        668 

PASSAGE  of  a  Local  Rent  Control  Ordinance   -  Manner  of 
Conducting  Hearings  and  Determination  of  the 
Existence  of  an  anergency  Warranting  the  707 

PAY  for  an  -  on  Termination  of  Employment  -  "Earned 

Vacation"  -  Can  Development  Agency  680 

PENTHOUSE  -  Is  -  in  Violation  of  the  State  Housing  Act 

and  Article  18  of  the  san  Francisco  Building  Code    711 

PERSONNEL  of  Bureau  of  Fire  Prevention  and  Public  Safety 
(Hatter  of  William  J.  Harwood)  Charter  Section 
38.01;  Interpretation  thereof  as  to  7O3 

POLICE  Department;  Compensation  of  Person  Appointed  as 
02  Policeman  after  Serving  for  Six  (6)  Years 
as  Q30  Police  i'atrol  Driver  (Matter  of  Robert  C. 
Werner)  7O6 

POLICE  Power  -  Constitutionality  of  Local  Rent  Control 

Ordinance  -  Nature  of  Emergency  Justifying  Action 

by  Board  of  Supervisors  under  683 

POLICE  -  San  Prajiclsco  -  Authority  to  Assist  Sheriff  to 

Quell  Riot  in  Jail  #2  in  San  Mateo  County  656 

POWER  and  Duty  of  Audit  of  Public  Administrator's  Office  - 

Controller's  552^ 
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-  p  -  Year  1953 

Continued  Opinion  No. 

P0W5R  of  Action  Respecting  Federal  Bill  Relating  to  Murals 

in  U.S.  Rlncon  Annex  Post  Office  -  Art  Commission    686 

POWER  of  Board  of  Supervisors  to  Include  Temporary  Em- 
ployment as  Prior  Service  for  Retirement  Pur- 
poses -  Retirement  671 

POWER  of  Board  of  Trustees  of  M.H.  de Young  Museum  to 
Enter  into  Storage  and  Display  Agreement  with 
Reference  to  Surplus  Objects  of  Art  Stored  at 
Museum  ooo 

POWEE  of  City,  Redevelopment  Agency  and  Board  of  Super- 
visors Re  Executions  of  Agreement  Providing 
for  purchase  and  Sale  of  Redevelopment  Property 
Through  Real  Estate  Department  of  City  710 

P0W5R  of  City  to  Impose  Restrictions  on  Use  of  Vacated 

Street  Area  6l|.0 

POWER  of  the  Civil  Service  Commission  to  Amend  Rules 
Regarding  the  Unlimited  Leaves  of  Absence  for 
Outside  Employment  657 

POWERS  of  Housing  Autaorities  695 

PRIVATE  Utility  Acquired  by  the  City  under  Charter  Section 
125  be  Credited  to  such  Former  Employees  with 
Respect  to  the  Annual  Vacation  under  Charter  Section 
151. I4.  -  May  Length  of  Service  in  a  650 

PROCEDURE  and  Power  of  Boards  of  Supervisors  on  Hearing 
of  Protest  of  Street  Improvement  Assessment:  In- 
terpretation of  Section  219  and  220  of  the  Public 
Works  Code  673 

PROCEDURE  in  Obtaining  Aid  Liena  on  Real  Property,  Pur- 
suant to  the  Indigent  Aid  Act  of  the  State  and 
Ordinance  I8.OI3  of  the  City  and  County  678 

PROCEDURE  Required  for  Creation  of  Position  of  Battalion 

Chief  in  Salvage  Corps  661 

PROCEDURE  to  be  Followed  in  Improvement  of  Public  Streets 
When   Cost  to  be  Paid  by  City;  Applicability  of 
Assessment  Procedure  in  Street  Improvement  Ordinance  690 
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-  p  -  Year  1953 

Continued  Opinion  No. 

PROHIBITION  -  Signs  -  Marking  on  i^awns  or  Paths  of  Golden 

Gate  fark  655 

PROHIHITION  of  Fluoridation  of  Entire  Supply  -  Legislation 
heretofore  Enacted  Respecting  Fluoridation  of  San 
Francisco  Water  Supply  Contains  no  692 

PROJECT  Area  Boundary  -  Amendment  of  672 

"PROJECT  AREA"  -  Redevelopment  Law  -  Interpretation  of 

Definition  of  666 

PROOF  -  To  What  Extent,  if  emy,  can  it  be  Provided,  under 
Local  A>aw,  What  Shall  Constitute  Evidence  and 
upon  which  i'arty  to  an  Action  shall  Devolve  the 
Burden  of  Proof  701 

PROPERTY  -  Money  and  -  Donated  by  Dr.  Archer  Milton 

Huntington  to  the  California  Palace  of  the  Legion 

of  lienor  -  Ownership  of  Property  and  i'Jatxire  of 

Trust  697 

PROVIDED  for  under  165.2(E)  of  the  Charter  -  "Unemployed" 
Member  of  the  Retirement  System  under  165»2(F), 
for  Limited  Period,  is  Entitled  to  Same  Death 
Benefits  6^1 

PROVISIONS  -  Constitutionality  of  -  of  Ordinance  which 
Establish  Minimum  and  Maximum  Rates  for  Trans- 
portation to  be  Charged  by  Private  Ambulance  Com- 
panies 696 

PROVISIONS  of  Director  and  Assistant  Director  of  Public 

Health  -  Coverage  by  health  Code  -  Self-Insurance   689 

PROXIES,  Quorum  -  de Young  Museum  Board  of  Trustees  693 

PUBLIC  Administrator's  Office;  Approval  by  Chief  Adminis- 
trative Officer  of  Such  Appointment  -  Appointment 
of  Attorneys  in  652 

PUBUC  Contracts  -  Application  of  Welfare  Payment  Clauses 
Contained  in  Collective  Bargaining  Agreements  - 
Wage  Scales  for  City  Employees  working  on  667 

PUBLIC  Garage  after  Issuance  of  Building  Permit  by  Central 
^ermlt  Bureau  as  a  Result  of  Reversal  on  Appeal 
by  the  Board  of  ^ermit  Appeals  -  Effect  of  Failure 
of  Applicant  to  Appeal  from  Action  of  the  Fire 
Department  in  Refusing  Permit  -  Fire  Department  - 
Authority  to  Deny  Application  for  Permit  to  709 
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-  P  -  Year  1953 

Continued  Opinion  No. 

PUBLIC  Parking  Lot  -  Use  of  Commerce  Playfleld  for  660 

PUBLIC  Welfare  Commission  to  Grant  -tonergency  Relief  to 

Dependent  Non-Resldents  -  Delegation  of  Authority 

to  the  700 

PURCHASE  -  Application  of  -  Tax  to   Purchase   of  Automobile 
in  City   Delivered  to   Residence   of  Buyer  Outside 
City  by  Salesman  of  Retailer  687 
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PARKING  AUTHORITY  Year  1953 

Opinion  No, 
USE  of  Conuaerce  Playfleld  for  Public  Perking     Lot  660 
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PUBLIC   LIBRARY   COhOlISSION  Year   1953 

Opinion  No, 

atllTEJJT  Domain,   Branch  Library  Purposes,   Library   Com- 
mission ^91 


•  on 
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_  Q  -  Year  19^3 

Opinion  No. 

02.   Policeman  after  Serving  for  Six  (6)  Years  as  (^30  Police 
tatrol  Driver  (Matter  of  Robert  C.  Werner)  Police 
Department;  Compensation  of  Person  Appointed  as      706 

QPORDM,  deYoung  Museum  Board  of  Trustees:  Proxies  693 
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-  R   -  Year  1953 

Opinion   No, 

RATES  for  Transportation  to    be   Charged  by  Private  Am- 
bulance Companies  -   Constitutionality  of  Pro- 
visions  of  Ordinance   wiiich  Establish  Minimum 
and  i'ejcimun  "96 

REAL  Property,    Pxirsuant   to   the   Indigent  Aid  Act  of  the 
State    end  Ordinance   18.013  of  the   City  and 
County   -   Procedure    in  Obtaining  Aid  i^lens   on  678 

RECONSTRUCTION   of  Palace   of  Fine  Arts  without   Recommen- 
dation  of  Recreation  and  Park  Conmission   -  May 
Supervisors  Submit   Bond  Issue   for  675 

RECREATION   and  Park  Commission  to   Set   Speed  Limits   for 

Motor  Vehicles   in  Golden  Gate  Park  or  other  Parks 

ajid  Squares   -  Authority  of   the  6I42 

RED   and  Yellow  Zones   -  Warning  Markings  Required  -  Im- 
pounding of  Vehicles  663 

REDEVELOPMENT  Agency   and  Board  of  Supervisors  Re  Ex- 
ecutions of  Agreement  Providing  for  Purchase 
and  Sale  of  Redevelopment   Property  through 
ReBLL    Estate  Department    of  City   -   Power  of   City  710 

REDEVELOPMENT   Act   of  California  Prevents   Commitment   of 
City   and  County  of  San  Francisco  to  Non-Cash 
and  Casli  Grants-In-Ald  until  Final  Approval  of  67l^ 

REDEVELOPMENT   -   Can  -  Agency     ^ay  for   an   "Earned  Vacation" 

on  Temlnation  of  -Snployment  680 

REDEVBOPMENT  Law  -  Interpretation  of  Definition  of   "Pro- 
ject Area"  666 

REDF'ELOPMMT  Law  -   Participation  Phases  Interpreted  688 

REDEVELOPMENT   Project  Area   -   Earliest  Time  of  Negotiation 

for  or  Acquisition  by  Agency   of  Land  in  65l 

REFUSING  Permit   -   Fire   Department   -   Authority  to   Deny 
Application  for  Permit   to  Operate  Public   Garage 
after  Issuance   of   Building  i'ermlt   by  Central   Permit 
Bureau   as   a  Result   of  Reversal  on  Appeal   by   the 
Board  of  Permit  Appeals   -   Effect   of   Failure   of 
Applicant   to  Appeal   from  Action  of  the   Fire 
Department  in  7O9 
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-  R   -  Year  1953 

Continued  Opinion  No. 

REGISTRATION   Fees  and  Deposits  by  Electrical   Contractors   - 
Unconstitutionality  of  Article  3  of  tlie   iJ^lectrlcal 
Code  Relative   to  6814. 

REJECTED  and  Award  made   to   Lower   Bidder  on   Second  Invitation 
Sunset  Junior  High  Scaool   -  Architect's   Fee  when   all 
Bids  685 

RELIEF  to  Dependent  Non-Residents   -   Delegation  of  Authority 

to   tiie   Public   Welfare   Conunlssion   to   Grant   Emergency        700 

R5M0VAL  of  Existing  Boards  on  Freeways   -   Billboards,    Flash- 
ing Signs;    Legislation   for  669 

RENT  Control  Ordinance   -  Manner  of  Conducting  Hearings 
and  Determination   of    the   Existence  of  an  Em- 
ergency Warranting  the  Passage   of   a  707 

RENT  Control  Ordinance  -  Nature   of  Emergency  Justifying 

Action  by  Board  of  Supervisors  under  Police  Power  - 
Constitutionality  of  Local  683 

RESIDENCE  of  Buyer  Outside   City  by  Salesman   of  Retailer  - 
Application   of  Purchase   Tax  to   Purchase   of  Auto- 
mobile  in  City  Delivered  to  687 

RESPECTING   Federal  Bill  Relating  to  Murals   in  U.S.  Rincon 

Annex  Post  Office   -  Art   Commission  -  Power  of  Action     686 

RESTAURANTS   -   Inspection  of  -  Operating  in  Industrial  Es- 
tablishments -  Sanitation  of  Restaurants   -  Eating 
Establl aliments   Subject   to  Annual   Inspection   - 
License  Fee   to   Operate  Restaurants   -  i^icens©  Fees 
Required  of  Caterer  676 

RESTRICTIONS  on  Use  of  Vacated  Street   Area  -  Power  of  City 

to    Impose  61|0 

RETIRSffiNT :   Power  of  Board  of  Supervisors   to   Include   Tem- 
porary Employment   as  Prior  Service  for  Retirement 
Purposes  67I 


RETIREMENT   System  under  165. 2(P),    for  Limited  Period,   Is 
Entitled  to   Same   Death  Benefits   as   are   Provided 
for  under   165.2(E)   of  the    Charter  -  "Unemployed" 
Member  of 


6lA 


RIGHTS,  Mayor's  Duties  and  Obligations  as  a  Member  of 

the  Board  of  Harbor  Commissioners  698 
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-  R  -  Year  19$3 

Continued  Opinion  No, 

RIGHTS  of  Chiropodists  to  Serve  In  Tax  Supported  Hospitals 
and  Institutions  In  the  City  and  County  of  San 
Prancisco  679 

RIOT  in  Jail  #2  in  San  Mateo  County  -  Sen  Francisco  Police 

Authority  to  Assist  Sheriff  to  Quell  656 

RODRIGUEZ  -  Slide  on  Herkness  Avenue  Subsequent  to  Street 
Improveraents;  Liability  of  City  for  Damage  to  Ad- 
Joining  Property  as  a  Consequence;  Claim  of  Mr.      6l|.9 

RITLE  36  of  the  Civil  Service  Commission  in  Connection  with 

Engaging  in  Outside  Work  by  Civil  Service  Employees  699 

RULES  Regarding  Unlimited  Leaves  of  Absence  for  Outside 

Employment  -  Power  of  the  Civil  Service  Commission 

to  Amend  6^7 
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RECREATION  AND  PARK  COMMISSION  Year  1953 

Opinion  No, 

ATTTI-TORI'TY  of  the  Recreation   and  Park   Commission   to   Set   Speed 
Limits   for  I'^otor  Vehicles   In  Golden  Gate  Park  or 
other  Parka   and  Squares  6l\2 

LEGALITY  of  Entrance  Fee   to    San   Francisco  Maritime  Museum 

on  Week  Days  66I|. 

SIGNS  Prohibiting  Parking  on  i-.awn3  or  Paths   of  ^oiden  Gate 

Park  655 
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RBMSVELOPMENT  AGENCY 


AMENDMENT   of  Project  Area  Boundary 

CAN  Redevelopment  Agency  Pay  for  an  "Earned  Vacation"   on 
Termination  of  anployment? 

EARLIEST   Time   of  Negotiation  for   or  Acquisition  by 

Agency   of  Land  in  Redevelopment   Project  Area 

REDEVELOPMENT   Act   of  California  Prevents   Commitment   of 
City  and  County  of  San   Francisco    to  Non-Cash 
and  Cash  Grants-in-aid  until  Final  Approval 
of  Plan  67i^. 

REDEVELOPMENT  Law  -  Interpretation  of  Definition  of 

"Project  Area"  666 

REDE'\/ELOPMSNT  Law  -   Participation  Phases  Interpreted  688 


Year 

1953 

Opinion  No, 

672 

on 

680 

651 

VJ-, 


RETIREMIJyT  SYSTEM  Year  1953 

Opinion  No. 

RETIREMENT  Power  of  Board  of  Supervisors  to  Include  Tem- 
porary Snployraent  as  i'rlor  oervice  for  Retirement 
Purposes  671 

"UNEMPLOYED"  Member  of  Retirement  System  under  165.2(F),  for 
Limited  Period,  is  Entitled  to  Same  Deatii  Benefits 
as  are  Provided  for  under  165.2(E)  of  the  Charter    61|1 
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-  S  -  Year  1953 

Opinion  No, 

SALE  of  Redevelopment  Property  through  Real  Estate 

Department  of  City  -  Power  of  <^lty.  Redevelopment 
Agency  and  board  of  Supervisors  Re  Executions  of 
Agreement  J=^roviding  for  Purchase  and  710 

SALVAGE  Corps  -  Procedure  Required  for  Creation  of 

Position  of  Battalion  Chief  in  ool 

SALVATION  -  Does  a  -  Army  Training  College  Conform  to 
First  Residential  Classification,  as  Defined  in 
Article  1,  Section  3,  City  Planning  Code  61^.8 

SAN  Francisco  Building  Code  -  Is  Penthouse  in  Violation 

of  the  State  Housing  Act  and  Article  l8  of  the        711 

SAN  Francisco  Disaster  Council  and  Corps:  Acting  Mayor 

Acta  as  Commander  In  Absence  of  Mayor  662 

SAN  Francisco  Maritime  Museum  on  Week  Days  -  legality  of 

Entrance  Fee  to  66I4. 

SAN  Francisco  Police  Authority  to  Assist  Sheriff  to  Quell 

Riot  in  Jail  #2  in  San  Mateo  County  656 

SAM  Francisco  Water  Supply  Contains  no  Prohibition  of 
Fluoridation  of  Entire  Supply  -  juegislatlon 
heretofore  Enacted  Respecting  Fluoridation  of        692 

SANITATION  of  Restaurants  -  Eating  Establl aliments  Sub- 
ject to  Annual  Inspection  -  License  Pee  to 
Operate  Restaurants  -  License  Pees  Required  of 
Caterer  -  Inspection  of  Restaurants  Operating  in 
Industrial  Establishments  676 

SCAPPATURA  DBA  Coroner  Olive  Oil  Company,  Oroville, 

California  -  Re  i^evy  -  Frank  659 

SCHEDULES  -  Fire  Department  -  Compensation  and  Work  - 

Normal  Hours  -  Overtime  and  Holidays  7O8 

SECTION  219  and  220  of  the  Public  Works  Code  -  Pro- 
cedure and  -fowers  of  Board  of  Supervisors  on 
Hearing  of  Protest  of  Street  Improvement 
Assessment;  Interpretation  of  673 


xseY 

.  OVx    CI: 


■^•1  •  J.  o  l;i. 


-ftM    .  f.^^* 


'■  .i    i. '■-'■,'.  J    V 'I'M.     ■    N^        J  ;_."■        ' 


Orjd 


^3sa 


lo  noicf. 


-  :tni...    ,, 

rmirrsoilc/. 

!:• 

tol 

,.  ■  'j.i '  .  ."■  \) 

lo  e 

ij.   no   vn^jf*::  uS 

^^  -  ,;  lol  STia 


ii&.'i)i«-L-  nl  aelolxieV 


«:-t^ 


J 


-  S   -  Year  1«^53 

Continued  Opinion  No. 

ST.  MARY'S  Lease   -    Validity  of  Assignment  of  Skl^. 

STREET  Area  -    Power  of   City   to   Impose  Restriction  on  Use 

of  Veceted  61^.0 

SUBMIT  Bond  Issue  for  Reconstruction  of  Palace  of  Pine 
Arts  without  Recommendation  of  Recreation  and 
Park  Commission  -  May  Supervisors  675 

SUNSET  Junior  Hi^i  School  -  Architect's  Fee  when  all 

Bids  Rejected  and  Award  made  to  Lower  Bidder  on 

Second  Invitation  685 

SUPERVISE  and  Control  the  Duties  of  the  Coroner  -  Authority 

of  Chief  Administrative  Officer  to  6i^.3 

SUPPLEMENT  to  Opinion  No.  61^.8:  Does  a  Salvation  Army 
Tralnirig  College  Conform  to  First  Residential 
Classification,  as  Defined  in  Article  1,  Section 
3,  City  Planning  Code?  665 

(SUPPLEJ^ENTIUG  Opinion  No.  667)  -  Wage  Scales  for  City 

Employees  -  Applicetion  of  Welfare  Faymont  Clauses 
Contained  in  Collective  Bargaining  Agreements         682 

SURPLUS  Objects  of  Art  Stored  at  Museum  -  Power  of  Board 
of  Trustees  of  M.H.  deYoung  Museum  to  Enter  into 
Storage  and  Display  Agreement  with  Reference  to       668 
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SHERIFF  Year  1953 

Opinion  No. 

SAN  Francisco  Police  Authority  to  Assist  Sheriff  to  Quell 

Riot  in  Jail  #2  in  San  Mateo  County  65© 
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.  T  -  Year  1953 

Opinion  No, 

TAX  -  Application  of  Purchase  -  to  Purchase  of  Automobile 
In  City  Delivered  to  Residence  of  Buyer  Outside 
City  by  Salesman  of  Retailer  68? 

TAX  Supported  Hospitals  and  Institutlona  in  the  City  and 
County  of  San  Francisco  -  Rights  of  Chiropodists 
to  Serve  in  679 

TS1F0RARY  and  Part-Time  Onployees  as  i'^embers  of  Health 

Sejrvice  System  -  677 

TEMPORARY  Employment   as  Prior  Service  for  Retirement 

Purposes  -  Retirement  -  Power  of  Board  of  Super- 
visors to  Include  671 

TERMINATIO:]  of  Employment  -  Can  Redevelopment  Agency  Pay 

for  an  "Earned  Vacation"  on  680 

TO  What  Extent,  if  any.  Can  it  be  Provided,  under  Local 
Lew,  What  Shall  Constitute  Evidence  and  upon 
which  Party  to  an  Action  shall  Devolve  the  Bur- 
den of  Proof  701 

TRAINING  -  Does  a  Salvation  Army  -  College  conform  to 
First  ."Residential  Classification  as  Defined  in 
Article  1,  Section  3,  City  Planning  Code  61^.8 

TRANSCRIPT  of  Witnesses  in  Civil  Investigations  -  Authority 

of  Grand  Jury  to  ^rder  653 

TRANSCRIPTIONS  -  Court  Reporter's  Inclusion  of  "Closing 

Argument"  658 

TRANSFERS  -  Disability  -  Application  of  Charter  Sections 
125  and  156  to  Former  Employees  of  the  Operating 
Service  of  the  California  Street  Cable  Railway  - 
(Michael  P.  Murphy)  702 

TRANSPORTATION  to  be  Charged  by  Private  Ambulance  Com- 
panies -  Constitutionality  of  Provisions  of  or- 
dinance which  Establish  Minimum  and  Naxiraum 
Rates  for  59£) 

TREASURER  within  Two  Years  -  Government  Code,  Sec.  29802  - 
Warrants:  Health  Service  iJoard:  Necessity  of  Waiver 
of  Statute  of  Limitations  by  Board  of  Supervisors 
when  Warrant  has  become  Void  because  not  Presented 
*o  61|6 
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TAX  COLLECTOR  Year  1953 

Opinion  No, 

APPLICATION  of  Purchase  Tax  to  Purchase  of  Automobile 
In  City  Delivered  to  Residence  of  Buyer  Outside 
City  by  Salesman  of  Retailer  68? 
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-  U  -  Year  1953 

Opinion  No, 

U.S.  Rlncon  Annex  ?ost  Office  -  Art  Commission;  Power  of 
Action  Respecting  Federal  Bill  Relating  to  Murals 
in  686 

UNCONSTITUTIONALITY  of  Article  3,  of  the  Electrical  Code 
Relative  to  Registration  Pees  and  Deposits  by 
Electrical  Contractors  68I4. 

"UNQiPLOYED"  Member  of  Retirement  System  under  165.2(F) 
for  Limited  Period,  is  Entitled  to  Same  Death 
Benefits  as  are  Provided  for  under  165»2(E)  of 
the  Charter  6Ip. 

UNLIKITED  i-eaves  of  Absence  for  Outside  Employment  - 
Power  of  the  Civil  Service  Commission  to  Amend 
Rules  Regarding  6^7 

USE  of  Commerce  rlayfield  for  Public  •'^arking  Lot  660 

USE  of  Vacated  Street  Area  -  Power  of  City  to  Impose 

Restrictions  on  61|.0 
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-  V  -  Yeer  1953 

Opinion  No, 

VACATED  Street  Area  -  Power  of  City  to  Impose  Restrictions 

on  use  of  61j.O 

VACATION  -  On  Termination  of  Qnployment  -  Can  Redevelop- 
ment Agency  Pay  for  An  Earned  680 

VACATIOii  under  Charter  Section  l5l.U  -  May  Length  of 

Service  in  a  Private  Utility  Acquired  by  the  City 

under  Charter  Section  125  be  Credited  to  such 

Former  Employees  with  Respect  to  the  Annual  650 

VALIDITY  of  Assignment  of  St.  Mary's  Lease  6I4J4. 

VEHICLES  -  Impounding  of  Vehicles,  Red  and  Yellow  Zones; 

Warning  Markings  Required  663 

VESTED  in  6Ln  Appointing  Officer  -  Hay  a  Department  Head 
Delegate  to  a  Bureau  or  Institution  Head  a  Part 
only  of  the  Authority  705 

VIOLATION  of  the  State  Housing  Act  and  Article  I8  of  the 

San  Francisco  Building  Code  -  Is  Penthouse  in        711 
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-  W  -  Year  1953 

Opinion  No. 

WA(3)  Scales  for  City  anployees  Working  on  Public  Con- 
tracts; Application  of  Welfare  Payment  Clauses 
Contained  in  Collective  Bargaining  Agreements. 
(Supplementing  Opinion  No,  66?)  682 

WARliING  Markings  Required  -  Impounding  of  Vehicles, 

Red  and  Yellow  Zones  663 

WARRANTS :  Health  Service  Board:  Necessity  of  Waiver  of 

Statute  of  Limitations  by  Board  of  Supervisors  vrtien 
Warrant  has  become  Void  because  not  Presented  to 
Treasurer  within  two  years:  Government  Code,  Sec. 
29802  61|6 

WATER  Supply  Contains  no  Prohibition  of  Fluoridation 

of  Entire  Supply  -  Legislation  heretofore  Enacted 
Respecting  Fluoridation  of  San  Francisco  692 

WERNER  -  Matter  of  Robert  C,  -  Police  Department  -  Com- 
pensation of  Person  Appointed  as  QJ2.   Policemen 
after  Serving  for  Six  (6)  Years  as  Q30  Police 
Patrol  Driver  706 

WHAT  Shall  Constitute  Evidence  and  upon  which  Party  to 
an  Action  shall  Devolve  the  Burden  of  Proof 
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OPINION  NO.  61;0 
January  5,  1953 


SUBJECT:   POWER  OF  CITY  TO  IMPOSE  RESTRICTIONS 
ON  USE  OF  VACATED  STREET  AREA. 


Dear  Sirs: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 
"When  the  City  quit  claims  vacated 
street  area  to  the  abutting  property  owner 
can  a  stipulation  be  included  in  said  deed 
limiting  the  height  of  future  buildings  on 
the  area  so  vacated  and  quit  claimed?" 

OPINION 

I  understand  that  the  street  area  involved  is  owned 
by  the  abutting  owner  subject  to  a  public  easement  for 
street  purposes.   My  opinion  is  based  on  that  understanding. 

It  may  be  noted  in  this  connection  that  the  general 
rule  in  the  case  of  dedicated  streets  is  that  "the  public 
takes  nothing  but  an  easement,  the  fee  title  .  .  .  remaining 
in  the  original  owner"  (9  Cal.  Jur.  75;  City  of  Burlingarae 
V.  Norberg,  210  Cal.  105,  107-108;  Civil  Code,  sec.  83I; 
Streets  and  Highways  Code,  sec.  905),  or  his  transferee. 
(Civil  Code,  sec.  1112;  Code  Civ.  Proc,  sec.  2077,  subd.  I4.; 
Allan  V.  San  Francisco,  7  Cal.  2d  6i4.2.) 

No  procedure  governing  vacation  of  streets  has  been 
provided  in  the  Charter  or  by  ordinance.   In  this  situation 
the  Charter  states  that  tho  street  vacation  procedure  provided 
by  state  law  "shall  control  and  be  followed"  (Charter,  sees. 
107  and  3;  Mitchell  &  Johnson  v.  Smith,  16  C.A.  2d  119,  121), 
namely,  the  Street  Vacation  Act  of  I9/4.I,  found  in  Part  3  of 
Division  9  of  tho  Streets  end  Highways  Code,  sees.  8300-837i+. 
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The  Streets  and  Highways  Code  distinguishes  the 
situation  where  the  city  owns  the  foe  in  the  street  from 
that  where  the  abutting  ovner  owns  the  fee  subject  to  a 
public  easement.   In  the  former  case  the  legislative  body 
before  convoying  the  land  "may  impose  any  reasonable  con- 
ditions or  demands"  (Streets  and  Highways  Code,  sec.  6373) i 
but  in  the  latter  the  vacated  area  reverts  to  the  abutting 
owner  free  of  the  easement  (Streets  and  Highways  Code,  sec. 
832I4.),  subject  only  to  the  right  in  the  city, •'"•should  "public 
convenience  and  necessity  require"  its  reservation,  to 
construct  and  maintain  sanitary  sewers,  storm  drains,  lines 
of  pipe,  conduits,  cables,  wires  and  poles.   (Streets  and 
Highways  Code,  sees.  8330,  833I.) 


vides: 


Streets  and  Highways  Code,  sec.  8373.  supra,  pro- 


"If  the  foe  in  lands  occupied  by  the  vacated 
street  has  revc;rted  to  the  city,  the  legislative 
body  may  impose  any  reasonable  conditions  or  de- 
mands, or  demand  compensation  by  exchange  of  lands, 
or  otherwise,  before  conveying  the  land." 

Section  832I4.,  Streets  and  Highways  Code,  declares: 

"Upon  the  making  /by  the  city  council/  •f 
such  order  of  vacation  the  public  easement  in 
the  street  or  part  thereof  vacated  ceases  and 
the  title  to  the  land  previously  subject  thereto 
reverts  to  the  respective  owners  thereof  free 
from  the  public  easement  for  street  purposes." 

Section  8330,  Streets  and  Highways  Code,  provides: 

"In  any  proceeding  for  the  vacation  of  any 
street  or  part  thereof,  the  city  may  reserve  and 
except  from  the  vacation  the  permanent  easement 
end  j?ight  at  any  time,  or  from  time  to  time,  to 
construct,  maintain,  operate,  replace,  remove, 
and  renew  sanitary  sewers  and  storm  drains  and 
appurtenant  structures  in,  upon,  over  and  across- 
any  street  or  part  thereof  proposed  to  be  vacated 
and  pursuant  to  any  existing  franchises  or  renewals 
thereof,  or  othurwisc,  to  construct,  maintain, 
operate,  replace,  remove,  renew  and  enlarge  lines 
of  pipe,  conduits,  cables,  wires,  poles,  and  other 
convenient  structures,  equipment  and  fixtures  for 


<J-  Or  in  persons  holding  franchises  from  the  city. 
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"for  the  operation  of  gas  pipe  lines,  telegraphic  and 
telephone  lines,  railroad  lines,  and  for  the  transport- 
ation or  distribution  of  electric  energy,  petroleum  and 
its  products,  annonla,  water,  and  incidental  purposes. 
Including  access  and  the  right  to  keep  the  property  free 
from  inflammable  materials,  and  vo  od  growth,  and  other- 
vd  se  protect  the  same  from  all  hazards  in,  vpon   and  over 
the  street  or  part  thereof  proposed  to  be  vacated," 

Section  8331  states: 

"In  any  proceedings  for  the  vacation  of  any  street 
or  part  thereof  v/herein  the  city  council  may  determine 
that  the  public  convenience  and  necessity  require  the 
reservation  of  easements  and  ri^^hts  of  way  for  structures 
enumerated  in  Section  833O,  such  determination  shall  be 
recited  in  the  ordinance  of  intention,  in  addition  to  any 
other  matter  required  to  be  recited  therein.   Said  or- 
dinance of  intention  shall  also  recite  that  the  proceed- 
ings are  taken  subject  to  such  reservations  and  exceptions. 
All  subsequent  proceedings  of  the  city  in  relation  to  the 
vacation,  including  any  deed  or  conveyance,  if  any,  to  the 
owners  of  the  land  underlying  such  street  or  part  thereof, 
shall  be  subject  to  and  governed  by  the  reservations  and 
exceptions  contained  in  the  ordinance  of  intention." 

Section  833O1  supra,  it  will  be  observed,  does  not 
authorize  the  imposition  of  height  restrictions  on  the  vacated 
street; and  application  of  the  rule  of  statutory  construction  -- 
expressio  uni\^  est  exclusio  alterius  —  leads  to  the  conclusion 
that  the  express  enumeration  in  sec,  833O  of  certain  permitted  ex- 
ceptions and  reservations.  Implies  the  exclusion  of  others. 
(Duffy  V.  Greenbaum,  72  Cal.  157,  159-160;  Jones  v.  Robertson, 
79  C.A.  2d  t)13,  bib;  McGahey  v,  Forrest,  109  Cal.  b3.  b9;  Talcott 
V.  Hurlbert,  1)4.3  Cal.  /+,  7 


!f 


This  conclusion  is  fortified  by  authorities  holding  that  the 
mode  provided  by  the  legislature  is  the  measure  of  the  power.  Thus 
in  Keller  v.  City  of  Oakland,  5^  C.A.  169»  172,  the  court  states: 

"It  is  settled  that  the  pviblic  streets  of  a  munici- 
pality belong  to  the  people  of  the  state.   (Citing  auth- 
ority) .   The  legislature  has  power  to  vacate  a  street  in 
a  city  Old  may  delegate  that  pov;er  to  the  municipal 
authorities  of  a  city,  but  its  exercise  by  the  municipal 
authorities  is  dependent  upon  the  will  and  subject  to  the 
control  of  the  legislature. (Citing  cases)The  rule  is  general 
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"that  where  power  is  delegated  to  municipal 
bodies,  and  the  node  for  the  exorcise  of  that 
power  is  prescribed,  the  mode  must  be  followed. 
As  has  been  repeatedly  held,  the  mode  in  such 
cases  constitutes  the  measure  of  the  power. 
(Citing  cases. )" 

This  conclusion  is  in  accord  with  the  general  princi- 
ple that  the  extent  of  an  easement  is  detormlned  by  the  terms 
of  the  grant  (Civil  Code,  sec.  8O6),  and  that  the  owner  of  an 
easement  cannot  enlarge  the  burdens  upon  the  servient  estate. 
(Griffin  v.  Parker,  12k   Cal.  App.  701,  705;  17  Am.Jur.  996.) 
Ordincrlly,  then,  an  oasomont  for  street  purposes  can  not  be 
transmuted  into  a  building  height  restriction. 

Decisions  dealing  with  the  power  of  municipal  authori- 
ties to  impose  conditions  and  restrictions  on  the  use  of 
vacated  streets  have  generally  held  there  was  no  such  power 
in  the  absence  of  express  statutory  authority. 

Portland  Baseball  Club  v.  City  of 

Portland,  11+2  Or.  I3,  18  P.  2d  8II, 
813,  col.  1; 

Hammer  v.  City  of  Elizabeth,  67  N.J.  Law 
129,  50  Atl.  1+51,  ij-52,  col.  2; 

Berry  v.  Town  of  Mondenhall,  IOI4.  Miss.  9i|, 
61  So.  163,  161+; 

Cheshire  Turnpike  v.  Stevens,  10  N.H.  133. 
137; 

People  v.  City  of  Chicago,  iSk   HI.  App. 
573,  582; 

Wirt  V.  McEnory  (C.C.  111.),  21  Fed.  233, 
235; 

Uh   C.J.  895; 

6i|  c.j.s.  38; 

Elliott  on  Roads  and  Streets,  l+th  ed., 
p.  1677. 
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Compare : 

New  London  v.  Davis,  73  N.H.  72, 
59  Atl.  369; 

Detroit  Real  Esti::te  Inv.  Co.  v.  Frazer, 
137  Mich.  108,  100  N.W.  271; 

City  of  National  City  v.  Dunlop, 

86  C.A.  2d  380  (where  the  court, 
without  determining  whether  the 
condition  was  valid,  pointed  out 
that  "if  the  condition  w^s  contrary 
to  law,  then  the  condition  alone 
was  void,  and  the  vacation  would 
stand  as  if  it  were  absolute  and 
unconditional . ") 

Based  en  what  I  deem  are  the  applicable  authorities,  It  is  my 
opinion  that  under  the  Street  Vacation  Act  of  19i;l,  supra,  the 
Board  of  Supervisors,  in  vacating  a  street  in  which  the  public 
owns  only  an  casement  and  the  abutting  owner  the  fee,  has  no  auth- 
ority to  impose  restrictions  limiting  the  height  of  buildings  to 
bo  erected  on  the  vacated  area,  and  that  such  a  restriction  in  a 
quit  claim  deed  to  the  abutting  owner  would  not  bo  valid.   Re- 
striction of  this  type,  if  desirable,  should  in  my  opinion  be 
imposed  by  appropriate  general  legislation. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Streets  Committee  of  the 
Beard  of  Supervisors 
235  City  Hall 
San  Francisco  2 
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OPINION  NO.  61a 

January  6,  1953 

SUBJECT:      "UNEI!PLOYED"    MEMBER   OF   RETIREMENT   SYSTEM  UNDER 
165,2{?),    FOR   LIMITED   PERIOD,    IS   ENTITLED  TO 
SAME  DEATH  BENEFITS   AS   ARE   PROVIDED  FO;-i   UlTDER 
165,2 (E)   OF  THE  CHARTER, 

Dear  Sir: 

This   will   acknov/ledge  receipt   of  your  request   for   an 
opinion  as  follows: 

REQUEST 

"In  the  administration  of  the  Retirement  System  a 
question  has  arisen  about  the  application  of  Sub- 
divisions (A),  (E)  and  (F)  of  Section  165.2  of  the 
Charter.   Specifically,  your  advice  is  requested  on 
the  follovfins  two  points j 

"(1)   /j?e  the  death  benefits  of  the  Retirement 

System  under  Charter  Section  165.2(E)  extended 
to  an  'unemployed'  member  under  Lubdlvision 
(F)  thereof,  vrhere  such  unemployed  member's 
accumulated  contributions  have  not  been  refunded 
to  him,  and  when  such  unemployed  member  la  still 
within  the  ninety-day  period  accorded  him  under 
165.2(F)  within  which  to  elect  vrhether  to  leave 
his  accumulated  contributions  to  remain  with  the 
fund,  but  v/ithout  any  election  by  the  member, 
during  the  period  in  question? 

"(2)  Should  such  unemployed  member  die  dxiring  the 
ninety-day  period  accorded  him  under  Section 
165,2 (F)  of  the  Charter  vdthin  which  to  elect 
whether  to  leave  his  accumulated  contributions 
to  remain  with  the  fund,  without  having  made 
any  election  at  all,  does  such  death  constitute 
a  failure  to  make  such  election  under  165.2(F) 
thereof." 

OPINION 

Section  165.2  of  the  Charter  provides,  in  part,  as  follows: 

"Section  165.2 

"(A)   The  following  v/ords  and  phrases  as  used  in  this 
section,  unless  a  different  meaning  is  plainly  required 
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by  the  context,  shall  have  the  follovjing  meaning: 


"For  the  purposes  of  the  retirement  system  and  of 
this  section,  the  terms  'miscellaneous  officer  or 
employee,'  or  'member,'  as  used  in  this  section 
shall  mean  anj  officer  or  employee  who  is  not  a 
member  of  the  fire  or  police  departments  as  defined 
in  the  charter  for  the  pui'pose  of  the  retirement 
system,  under  section  165  of  the  charter. 


"(E)   If  a  member  shall  die,  before  retirement, 
regardlessof  cause,  a  death  benefit  shall  be  paid 
to  his  estate  or  designated  beneficiary  consisting 
of  the  compensation  earnable  by  him  during  the  six 
months  Imnediately  preceding  death,  plus  his  con- 
tributions and  interest  credited  thereon.   Upon  the 
death  of  a  member  after  retirement  and  regardless 
of  the  cause  of  death,  a  death  benefit  shall  be 
paid  to  his  estate  or  designated  beneficiary  in  the 
manner  and  subject  to  the  conditions  prescribed  by 
the  board  of  supervisors  for  the  payment  of  a  sim- 
ilar benefit  upon  the  death  of  other  retired  members, 

"(F)   Should  any  miscellaneous  member  cease  to  be 
employed  as  such  a  member,  through  any  cause  other 
than  death  or  retirement,  all  of  his  contributions, 
with  Interest  credited  thereon,  shall  be  refunded  to 
him  subject  to  the  conditions  prescribed  by  the  Board 
of  Supervisors  to  cover  similar  terminations  of  employ- 
ment and  re-employment  with  and  vjithout  re-deposits 
of  withdrawn  accumulated  contributions  of  other  mem- 
bers of  the  retirement  system,  provided  that  if  such 
member  is  entitled  to  be  credited  v/ith  at  least  ten 
years  of  service,  he  shall  have  the  right  to  elect, 
without  right  of  revocation  and  within  90  days  after 
said  termination  of  service,  or  if  the  termination 
was  by  lay-off,  90  days  after  the  retirement  board 
determines  the  termination  to  be  permanent,  whether 
to  allow  his  accumulated  contributions  to  remain  In 
the  retirement  fund  and  to  receive  benefits  only  as 
provided  in  this  paragraph.   Failure  to  make  such 
election  shall  be  deemed  an  irrevocable  election  to 
withdraw  his  accumulated  contributions.   •  #  •  •" 

( Under  scoring  our  s ) 
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It  Is  to  be  noted  that  the  very  opening  sentence  of  sub- 
division (\)  of  165.2  of  the  Charter,  as  underscored  in  the  above 
quotation  therefrom,  Indicates  that  the  definitions  following  there- 
after are  subject  to  modification  v;here  a  different  meaning  Is 
plainly  required  by  the  context. 

Subdivision  (E)  of  165.2  of  the  Charter,  in  so  far  as  It  Is 
•here  Involved,  provides  what  benefits  are  to  be  accorded  to  a  member 
of  the  retirement  system  hereunder,  and  who  dies  before  retirement, 

A  mere  reading  of  subdivision  (P)  of  section  165.2  of  the 
Charter  makes  it  eminently  clear  that  an  "unemploysd"  member  of  the 
retirement  system  whose  contributions  have  not  been  withdrawn  from 
the  retirement  fund,  and  who  is  still  within  the  90-day  period 
accorded  him  within  which  to  elect  whether  to  leave  his  accumulated 
contributions  to  remain  with  the  fund  (and  who  has  not  made  any  such 
election).  Is  entitled  to  the  benefits  of  an  "employed"  member  of 
the  retirement  system.  The  context  of' this  portion  of  subdivision 
(F)  supra  requires  this  interpretation,  and  authority  therefor  Is 
further  conferred  under  the  express  provision  of  the  opening  sen- 
tence contained  In  subdivision  (A)  of  section  165.2  of  the  Charter. 

Hence,  In  answer  to  yoiu?  first  Inquiry,  you  are  advised  that 
under  the  circumstances  and  conditions  herein  related,  the  benefits 
under  the  provisions  of  section  165.2  (E)  of  the  Charter  are  extend- 
ed to  an  "unemployed"  member  of  the  retirement  system  under  section 
165,2  (F)  for  the  limited  period  hereinbefore  set  forth. 

You  next  make  the  followlnp;  inquiry:   Should  such  "unem- 
ployed" member  die  duriniT;  the  90-day  period  accorded  him,  under 
section  165,2  (F )  of  the" Charter  within  which  to  elect  whether  to 
leave  his  accumulated  contributions  to  remain  with  the  Fund  (without 
having  made  any  election  at  all),  does  such  death  constitute  a  fail- 
ure to  make  such  an  election  under  subdivision  (F)  thereof? 

V.'here  the  90-day  period  has  not  expired  at  the  time  of  death, 
and  no  election  has  been  made,  there  is  no  "failure  to  make  such  an 
election,"  such  as  is  contemplated  by  the  Charter  to  constitute  an 
Irrevocable  election  to  withdrav;  one's  contributions, 

LANGE  v.  METROPOLITAN  LIFE  INS.  CO., 
1  N.Y.  Supp.  2d  821;  aff.  In 
16  N.E.  2d  293 

This  case  la  rather  an  Interesting  one  in  connection  with  the 
Inquiry  at  hand  because  In  this  case  the  deceaoed  had  three  months 
within  which  to  make  an  election  and  he  died  during  that  three  month 
period  without  having  made  any  election.  The  court  In  effect  held 
that  the  failure  to  make  an  election  did  not  constitute  an  election. 
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and  as  the  policy  of  Insurance  involved  failed  to  provide  a  method 
of  payment  in  case  of  death  of  the  insured  without  having  exercised 
his  election,  the  provisions  of  the  New  York  Insurance  Lav;  vo  uld 
apply. 

So  here,  In  connection  with  your  second  Inquiry,  where  the 
90-day  period  had  not  expired  at  the  time  of  death,  and  no  election 
had  been  made,  there  was  no  "failure  to  make  such  an  election"  as 
would  In  effect  constitute  an  election  to  withdraw  one's  contrib- 
utions. 

You  are  thus  advised  in  connection  with  your  inquiries  as 
made. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Ralph  R.  Nelson, 

Consulting  Actuary 
Retirement  Board 
[|.60  McAllister  Street 
San  Francisco  2 
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OPINION  NO.    6L|.2 
January  7,    1953 

SUBJECT:  AUTHORITY  OF  THE  RrCRtATION  AND  PARK  COMi^SSION  TO  SET 
SPEED  LIMITS  FOR  MOTOR  VEHICLES  IN  GOLDEN  GATE  PARK  OR 
OTHER   PARKS   Aim  S*^UARES. 

Dear  Sir: 

This  office  Is  In  receipt  of  your  request  for  an  opin- 
ion as  follows: 

REQUEST 

"Section  i|.2  of  the  Charter  provides  in  part  as  follows: 

"'The  Recreation  and  Park  Cormnlssion  shall  have  the 
complete  and  exclusive  control,  management  and  direction 
of  the  parks,  playgrounds,  recreation  centers  and  all 
other  recreation  facilities,  squares,  avenues  and  grounds 
which  are  in  the  charge  of  this  Commission  .  .  .  ' 

"Will  you  please  advise  me  whether  the  foregoing  in- 
cludes authority  to  set  speed  limits  for  motor  vehicles 
within  the  boundaries  of  various  parks  and  squares,  es- 
pecially with  respect  to  the  roads  within  Golden  Gato  Park." 

OPINION 


The  regulation  of  speed  limits  for  vehicular  traffic 
within  Golden  Gate  Park  is  not  a  matter  for  municipal  determina- 
tion.  The  State  Legislature,  by  the  Vehicle  Code,  has  preoccupied 
this  particular  field  and  its  determination  therein  precludes 
municipalities  within  the  state  from  contra  regulations. 

The  case  of  EX  PARTE  DANIELS,  I83  Cal.  636  has  been 
established  as  the  leading  case  in  California  on  this  subject. 
It  was  a  case  In  which  the  then  City  Attorney  of  San  Francisco 
filed  a  brief  as  AMICUS  CURIAE,  We  find  the  folloving  language 
used  by  the  Supreme  Court  in  its  decision  (p.  638): 

"In  HELMER  v.  SUPERIOR  COURT  OF  THE  COUNTY  OF  SACRAMENTO, 
(Cal,  App.),  191  Pac.  1001,  decided  by  the  Appellate  Court  of 
the  third  district,  it  was  held  that  the  regulation  of  street 
traffic  v;aa  not  a  mvmiclpal  affair  within  the  meaning  of  the 
constitutional  provision,  and  this  court  having  reached  the 
conclusion  that  It  was  not  a  munlolpal  affaiy  denied  a  peti- 
tion for  transfer  to  this  court.   In  view  of  these  decisions 
It  will  only  be  necessary  for  us  to  briefly  indicate  our 
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reasons  for  the  conclusion  that  the  regulation  of  street  traf- 
fic Is  not  a  municipal  affair  within  the  meaning  of  that  term 
as  used  In  the  constitution  which  gives  supremacy  to  the  city 
in  municipal  affairs.   It  is  the  usual  practice  throughout  the 
United  States  to  delegate  to  municipalities  power  to  regulate 
street  traffic  within  the  municipality.   This  practice  is  fol- 
lowed by  the  city  of  Pasadena,  whose  charter  expressly  author- 
izes such  control.   (Charter  of  Pc^sadena,  art.  VIII,  sec,  10, 
subd,  27;  Stats.  1901,  p.  906;  Id,,  art.  XIII,  sec.  1;  Stats. 
1913,  p.  1U66.) 

"The  streets  of  a  city  belong  to  the  people  of  the  state, 
and  every  citizen  of  the  state  has  a  ri^ht  to  the  use  thereof, 
subject  to  legislative  control.   (PEOPLE  v.  COUNTY  OP  MARIN, 
103  Cal,  223,  232,  /26  L.R.A.  659,  37  Pac.  203_/;  ELLIOTT  ON 
ROADS  nND  STREETS,  3d  ed.,  sees.  2$,  ?52,  5i;3,  Shk,    1112,  111$; 
3  DILLON  ON  MUNICIPAL  CORPORATIONS,  5th  ed.,  sec.  1122.)  .  ,  , 
(p.  61^1), 

"We,  therefore,  conclude  that  the  regulation  of  traffic 
uoon  the  streets  of  a  city  is  not  one  of  those  mvmlcipal  af- 
fairs in  v;hich  by  the  constitution  chartered  cities  are  given 
a  power  superior  to  that  of  the  state  legislature,  but  that 
such  power  is  subject  to  the  general  laws  of  the  state,  and 
ordinances  Inconsistent  therewith  are  invalid  .  ,  . 

"Put  it  vfas  contemolated  by  the  constitutional  provision 
in  question  that  the  state  legislature  had  the  absolute  rifht 
by  general  law  to  enact  statutes  whic:  would  heve  validity  in 
all  parts  of  the  state,  including  municipalities,  and,  having 
done  so,  local  laws  in  conflict  therewith  ipso  facto  become 
void.   .  .  .  (paje  6l|2). 

"it  was  clearly  the  intention  of  the  legislature  to  de- 
clare that  the  limitation  uoon  speed  fixed  in  the  law  shall 
be  the  only  limitation  controlling  the  conduct  of  the  driver 
of  a  motor  vehicle  upon  the  streets  and  highways  of  the  state. 
The  Intent  of  the  legislature  in  adopting  this  general  scheme 
for  the  control  of  motor  vehicles  upon  the  public  highways  of 
the  state,  for  the  collection  of  licenses  and  the  appropria- 
tion thereof  to  the  Improvement  of  highways,  is  not  to  be 
measured  alone  by  the  language  used,  but  by  the  whole  purpose 
and  scope  of  the  leclalative  scheme.   It  cannot  be  doubted 
that  the  legislature  in  enacting,  section  22  (d)  with  relation 
to  the  authority  of  municipalities  to  regulate  speed  intended 
to  occupy  the  vrhole  field  of  traffic  regulation,  .  .  .  (page 
61+5). 

"If  we  seek  to  uphold  the  local  legislation  by  conclud- 
ing that  it  is  not  in  conflict  with  the  state  law  for  the 
reason  that  the  ordinance,  as  well  as  the  state  law,  prohibits 
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an  unreasonable  speed,  we  are  met  with  the  proposition  that 
a  local  ordinance  cannot  orohibit  exactly  the  same  thing  oro- 
hibited  by  the  state  law  and  still  be  valid  (IN  RE  SIC,  73 
Cal.  11+2,  /lU  Pac.  UO^  /),  and  the  invalidity  of  such  an 
ordinance  is  emphasized  by  the  fact  that  under  the  scheme  of 
state  legislation  contained  in  the  Motor  Vehicle  Act  the  fines 
and  penalties  imposed  for  its  violation  are  placed  in  a  spec- 
ial fund  for  the  improvement  of  highvjays,  whereas  if  imposed 
for  the  violation  of  a  municipal  ordinance  they  co  into  the 
municipal  treasury," 

In  CITY  OF  SAN  '^lE&O  v.  SOUTHERN  CALIFORNIA  TELEPHONE  CO., 
92  Cal.  (2d)  793»  799,  the  court  made  the  following  observation: 

"...  the  case  of  EX  PARTE  DANIELS,  I83  Cal.  636  /l92  P. 
kk2,    21  A.L.R.  1172^  which  recognized  that  the  use  of  city 
streets  as  part  of  a  highway  system  has  become  a  matter  of 
state-v;ide  concern." 

Likewise,  in  CITY  aN^^  COUNTY  OF  SaN  FRANCISCO  v.  BOSS, 
83  Cal,  Aup.  (2d)  UkS   at  I4.52,  the  court  stated: 

"Thus,  it  has  been  held  from  an  early  date  that  an  rrdi- 
nance  which  is  substantially  identical  with  a  state  statute 
is  invalid  because  it  is  an  attempt  to  duplicate  the  prohibi- 
tion of  the  statute  .  .  .  Paradoxical  as  it  may  seem,  it  is 
apparent  that  an  ordinance  and  a  statute  may  be  Identical 
under  this  rule  and  yet  the  ordinance  is  invalid  because  with- 
in the  constitutional  provision  it  is  in  conflict  with  the 
statute.   (EX  PARTE  DANIELS,  supra,  p.  bkS   ^183  Cal.  636  (192 
P.  144.2,  21  A.L.R.  1172)_y,)   The  invalidity  arises,  not  from 
a  conflict  of  language,  but  from  the  inevitable  conflict  of 
jurisdiction  vrhich  would  result  from  dual  re£,ulatlon3  cover- 
ing the  same  ground." 

To  the  same  effect:   In  re  MURPHY,  190  Cal,  286;  MOREL 
V.  RAILROAD  COM-MISSION,  11  Cal.  (2d)  I4.88  at  500;   CUNNINGHAM  v. 
HART,  60  Cal,  App.  (2d)  902  at  906. 

The  state,  having  reserved  to  itself  the  exclusive  Juris- 
diction of  the  establishment  of  speed  limits  of  the  State  of  Celif- 
ornia,  it  nov;  becomes  necessary  to  review  the  pertinent  provisions 
of  the  California  Vehicle  Code. 

Section  81,  Chapter  3,  Dlv.  I  cf  the  California  Vehicle 
Code  defines  streets  or  highways  as  follows: 

"'Street'  or  'highway'  is  a  way  or  place  of  whatever 
nature,  publicly  maintained  and  open  to  the  use  of  the  pub- 
lic for  purposes  of  vehicular  travel." 

Section  510,  Chapter  3,  Dlv.  IX  of  the  Vehicle  Code  of 
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the  State  of  California,  which  provides  for  the  basic  speed  law, 
reads  as  follows: 

"§510.   BASIC  SPEED  lAW.   No  person  shall  drive  a  ve- 
hicle upon  a  hif^hway  at  a  speed  greater  than  is  reasonable 
or  prudent  having  due  regard  lor  the  traffic  on,  end  the 
surface  and  width  of,  the  highway,  and  in  no  event  at  a 
speed  vjhich  endangers  the  safety  of  persons  or  property," 

Section  511  (b)  subsection  (U)  of  the  Vehicle  Code  of  the 
State  of  California  is  controlling  in  the  instant  matter,  and  it 
reads  as  follows: 


"(b)   Twenty-five  miles  ner  hour:" 


"(l;)   Upon  that  portion  of  any  highway  vrithin  or  border- 
ing upon  any  public  nark  which  passes  through  or  borders  upon 
any  public  Playground  or  masses  any  building  or  other  place 
of  public  assemblage  when  signs  giving  notice  of  the  speed 
limit  have  been  erected.   The  authority  having  jurisdiction 
over  the  hi^ihway  may  erect  such  si^ns  vjhenever  considered 
necessary  for  the  protection  of  life  or  property," 

I  believe  it  is  advisable  for  the  Recreation  and  Park 
Commission  to  make  a  specific  finding  that  all  open  areas  of  Golden 
Gate  Park  are  "public  playgrounds"  or  "othor  places  of  public  as- 
semblage" within  the  meaning  of  the  aforesaid  section  of  the  Vehicle 
Code,  Any  such  determination  by  your  Commission  should  be  based  on 
a  map  which  clearly  demonstrates  the  uses  to  vjhich  various  areas  of 
the  park  are  put. 

You  are  therefore  advised  that  under  said  Section  5ll  (b) 
subsection  (U)  of  the  Vehicle  Code  of  the  State  of  California,  the 
speed  limit  for  practically  all  of  Golden  Gate  Park  is  25  miles 
per  hour. 

You  are  further  advised  that  signs  should  be  erected  at 
each  automobile  entrance  to  Golden  Gate  Park,  specifying  the  afore- 
said 25  mile  per  hour  speed  limit.   In  addition  thereto,  where  in 
the  reasonable  exercise  of  discretion,  the  Recreation  and  Park 
Commission  considers  it  necessary  for  the  protection  of  life  or 
property  to  erect  other  signs  vrithin  the  park  proper,  the  same 
should  be  done. 

Respectfully  submitted, 


DION  R.  HOLM 
DJK  City  Attorney 

To:   David  E,  Lewis,  General  Manager 
Recreation  and  Park  Department 
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January  6,    1953 

SUBJECT:      AUTHORITY   OF   CHIEF  ADMINISTRATIVE   OFFICER   TO 

SUPERVISE  AND   CONTROL    YAK   DUTIES   OF  THE   CORONER. 

Dear   Sir: 

I  have   your  request   for   an  opinion  as   follows: 

REQUEST 

"I  have  been  notified  by  the  Civil  Ser- 
vice Commission  that  it  has  decided  to  allow 
physicians,  morticians,  embalmers  and  attorneys, 
and  only  members  of  those  four  groups,  to  take 
the  forthcoming  examination  for  Coroner.   In  re- 
sponse to  a  protest  from  me  regarding  that 
decision,  the  commission  has  notified  me  that 
it  was  not  disposed  to  change  its  examination 
announcement . 

"I  recall  to  your  attention  my  notification 
to  the  commission  that  I  would  expect  the  occu- 
pant of  the  position  to  perform  or  direct  the 
performance  of  autopsies,  direct  and  supervise 
the  work  of  the  Coroner's  staff,  including 
medical  and  laboratory  technicians,  physicians, 
pathologists  and  autopsy  surgeons,  and  inter- 
pret and  evaluate  medical  findings  and  reports. 
Only  a  physician  can  perform  all  of  those  duties, 
and  I  have  repeatedly  asked  that  participation 
in  the  examination  bo  limited  to  doctors. 

"I  also  recall  to  your  attention  your  ruling 
that  I  possess  the  authority  to  specify  the  duties 
to  be  performed  by  the  Coroner  and  to  notify  the 
Civil  Service  Commission  as  to  the  duties  that  I 
would  expect  the  occupant  of  the  position  to  per- 
form.  You  stated: 

"'In  the  charter  the  authority  to  estab- 
lish the  duties  for  the  position  of 
coroner  has  boon  placed  in  the  Chief  Ad- 
ministrative Officer  (Sec.  60  of  the 
Charter).   These  duties  must  of  necessity 
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"'bo  in  conformity  with  tho  provisions 
of  tho  Govornmcnt  Code  dealing  with  tho 
responsibility  and  power  of  tho  coroner, 
but  may  also  contain  such  other  duties 
as  the  Chief  Administrative  Officer  in 
his  opinion  deems  necessary  for  the  pro- 
per administration  of  the  office  or 
department  placed  under  his  charge.' 

"Despite  your  clear  ruling,  as  noted  above, 
the  Commission's  examination  announcement  omits 
from  the  'duties  of  the  position'  those  additional 
duties  which  I  assigned  and  vhich  you  ruled  that 
I  have  the  authority  to  assign. 

"Acting  in  what  appears  to  be  a  clear  abuse 
of  its  discretion,  tho  commission  has  announced, 
and  proposes  to  conduct,  an  examination  that  is 
invalid  in  two  respects,  namely: 

"1.   The  Examination  announcomont  con- 
tains an  incomplete,  and  therefore 
inaccurate,  statement  of  duties  of  the 
position; 

"2.   Tho  examination  is  open  to  morticians, 
ombalmers  and  attorneys,  vdio  under  state 
law  are  not  authorized  or  permitted  to  per- 
form autopsies. 

"This  is  an  important  issue  from  two  stand- 
points: 

"Tho  first  one  is  that  the  office  of  Coroner; 
dealing  with  tho  causes  of  deaths,  and  sometimes 
involving  investigations  and  determinations  as  to 
whether  crimes  have  been  committed,  performs  func- 
tions which  are  very  important  to  the  community. 
The  modern  trend  is  for  the  Coroner  to  ftinction 
as  a  'medical  examiner. '   Actually  the  San  Fran- 
cisco Coroner's  Office  is  a  modern  medical 
examiner  office,  combining  tho  good  points  of  the 
medical  examiner  system  with  the  strong  points  of 
tho  coroner  system.   To  continue  to  function 
efficiently  and  in  accordance  with  tho  modern 
trend,  it  should  bo  headed  by  a  physician. 
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"In  the  second  placo,  this  is  the  first 
time  to  ray  knowledge  that  the  Civil  Service 
Ccmmlssion  has  arbitrarily  ignored  or  challenged 
the  authority  of  an  appointing  officer  to  assign 
duties  and  responsibilitios  to  positions  under 
his  jurisdiction.   It  seems  obvious  that  such 
authority  rests  with  the  appointing  officer,  and 
in  the  opinion  above  referred  to  you  have  so  ruled. 
The  definite  settling  of  this  point  is  quite  Im- 
portant to  the  future  conduct  of  local  public 
affairs. 

"In  view  of  the  above  facts  and  considerations 
will  you  please  advise  me  as  to  vriiat  action  I 
should  take  to  compel  the  commission  to  recognize 
the  authority  of  appointing  officers  to  assign 
duties  to  subordinate  officers  and  employes,  to 
recognize  all  the  duties  assigned  by  me  to  the 
office  of  Coroner,  and   to  conduct  an  examination 
based  upon  those  duties  and  restricted  to  appli- 
cants able  to  perform  them." 

OPINION 

The  principal  questions  in  your  request  are  contained 
in  the  last  paragraph  thereof,  and  I  will  consider  them 
accordingly. 

In  my  opinion  No.  623  I  pointed  out  to  you  the  various 
sections  of  the  charter  which  relate  to  your  right  to  assign 
duties  to  subordinate  officers  and  employees,  and  in  my 
opinion  No,  G2U-$    also  written  to  you,  I  went  into  great  detail 
conceiTiing  your  right  and  duty  to  supervise  and  control  the 
heads  of  departments  which  are  under  your  direction.   A  short 
resume  of  these  opinions  will  answer  the  inquiries  proposed 
in  your  recent  request. 

Section  60  of  the  charter  states  unequivocally  that 
the  "Chief  Administrative  Officer  shall  be  responsible  ^;-  -J;-  ^ 
for  the  administration  of  all  affairs  of  the  city  and  county 
that  are  placed  in  his  charge  <:•  <«■  and  to  that  end  it   <!•  it  shall 
bo  his  duty  to  e  xorcise  supervision  and  control  <•   <«■  to  pre- 
scribe general  rules  and  regulations  for  the  administrative 
services  under  his  control  -if  <;•  -n."        Section  20  makes  each 
appointive  department  head  under  the  Chief  Administrative 
Officer  immediately  responsible  to  him. 

In  the  case  of  COFFEE  v.  SUPERIOR  COURT,  li^.7  Cal.  at 
525,  in  sotting  forth  the  meaning  of  the  word  "control"  the 
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court  stated: 


"v-  a   i;-  To  control  is  defined  as  'to  ex- 
ercise a  directing,  restraining,  or  governing 
influence  over;  to  direct,  counteract,  to 
regulate . ' " 

Accordingly,  you,  as  Chief  Administrative  Officer,  can  require 
of  the  incximbcnt  coroner  whatever  duties,  not  inconsistent 
with  the  state  law,  which  in  your  opinion  he  must  be  able  to 
perform  in  order  thrt  you  may  properly  supervise  and  control 
his  department. 

However,  the  Civil  Service  Commission  has  full  discre- 
tion as  to  vho  shall  be  eligible  to  take  examinations  and  what 
the  tests  shall  consist  of  in  those  examinations  (section  1^1). 
The  Civil  Service  Commission  can  in  no  way  limit,  curtail,  or 
restrict  your  power  of  control  over  the  department  of  the 
Coroner  or  of  the  occupant  of  that  position.   You  have  indica- 
ted that,  in  order  to  properly  supervise  and  control  the  office 
of  coroner,  and  the  coroner,  you  feel  that  it  will  be  necessary 
for  the  aopointee  himself  to  be  able  cither  to  perform  or 
direct  the  performance  of  autopsies  as  well  as  to  direct  and 
supervise  the  work  of  the  coroner's  staff,  including  medical 
and  laborator^^  technicians,  physicians,  pathologists  and 
autopsy  surgeons;  and  to  interpret  and  evaluate  medical  find- 
ings and  reports.   You  have  stated  that  in  your  juc'gment  you 
regard  it  as  desirable  that  the  coroner  be  able  personally  to 
perform  these  duties  and  that  you  will  therefore  not  accept 
for  appointment  any  person  who  is  not  a  qualified,  licensed 
physician  and  surgeon. 

The  charter,  insofar  as  your  Department  is  concerned, 
places  the  full  responsibility  for  the  operation  of  all  affairs 
and  employees  thereunder  in  you.   It  would  not  be  tenable  to 
hold,  that  the  Civil  Service  Commission  by  opening  up  an  ex- 
amination to  persons  other  than  those  whom  you  have  indicated 
would  be  suitable,  could  in  any  way  circumvent  your  authority. 
However,  it  is  equally  true  that  the  Civil  Service  Commission, 
in  holding  this  examination  and  in  announcing  its  scope  and 
in  determining  who  are  eligible,  is  performing  the  function 
with  which  they  alone  are  charged  under  the  charter  (sec.  II4.I) 
and  you  can  not  dictate  to  them. 

However,  you  have  made  it  very  clear,  to  all  interested 
persons  or  officials  thr.t  pursuant  to  the  authority  vested  in 
you  as  Chief  Administrative  Officer,  you  will  expect  the  appli- 
cant for  the  position  of  coroner  to  bo  a  licensed  physician 
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and  surgeon.   Accordingly,  all  applicants  for  the  examination 
take  this  examination  knowing  that,  unless  thoy  arc  licensed 
to  practice  medicine,  you  as  the  appointing  officer  will  not 
appoint  thom  to  the  position  of  coroner. 

I  advise  you,  therefore,  that  you  should  commvmicato 
the  contents  of  this  opinion  to  the  Civil  Service  Commission, 
pointing  out  to  them,  as  I  have  done  that  in  the  event  any 
person  other  than  a  physician  and  surgeon  is  certified  for 
appointment,  you  will  not  appoint  such  person  to  the  position 
of  coroner. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney. 


TO:   CHIEF  ADMINISTRATIVE  OFFICER 
THOS.  A.  BROOKS 
289  City  Hall,  San  Francisco  2 
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SUBJECT:      VALIDITY   OF  ASSIGNMENT   OF  ST.    MARY'S   LLASE. 

G«ntlemen: 

Thla  office  la  In  receipt  of  your  request  for  an  opinion, 
part  of  which  letter  of  requeat  Is  quoted  as  follovs: 

REQUEST 

"At  Its  meeting  on  Wednesday,  January  7»  1953*  the 
Finance  Conmittee  had  for  consideration  File  No«  9c66, 
a  proposed  resolution  consenting  to  assignment  of  lease 
of  St,  Ilary's  Square  and  additions  thereto  by  lessees 
S,  E,  Onorato,  Inc.,  end  V/.  and  B.  Realty  Co.,  Inc.,  to 
St.  Mary's  Square  Service  Center,  Inc.,  and  approving 
faithful  performance  bond  furnished  to  lessors  by  said 
lessees  pursuant  to  said  lease, 

"This  measure  was  referred  to  the  Board  vilth  a  re- 
commendation for  adoption  at  Its  meeting  on  Monday, 
January  12,  1953»  conditioned,  however,  upon  receipt  In 
the  Interim  of  an  opinion  from  your  office  responsive 
to  the  following: 

"l.   Inasmuch  as  the  Call  for  Elds  for  the  lease  of 

St,  Mary's  Square  Garage  was  made  on  the  basts  of 
competitive  bidding,  Is  the  proposed  assignment  of 
the  lease  as  provided  In  Pile  9o66,  legal  and  proper? 

"2,   Is  It  true  that  the  liability  of  the  surety  under 
the  lease  to  the  present  bidder  will  remain  In 
full  force  and  effect  notvdthstandlng  the  assign- 
ment. If  consummated?" 

The  Pacts 

The  lease  of  the  subsurface  of  St.  Mary's  8quare  and  the 
additions  thereto  was  awarded  to  S,  E.  Onorato,  Inc.,  and  W,  &  B, 
Realty  Co,,  both  cornorations  and  as  Joint  venturers,  pursuant  to 
a  call  for  bids,   Financial  statements  and  Information  regarding 
the  operational  erperlence  of  each  company,  in  accordance  with  the 
request  of  the  Parking  Authority,  were  submitted  to  and  approved 
by  the  Parking  Authority  end  the  Controller  of  the  City  and  County 
of  San  Francisco. 

Thereafter  and  in  accordance  with  the  requirements  of  the 
call  for  bids  and  said  lease,  the  lease  was  executed  on  September  30, 
1952  and  simultaneously  the  lessees  furnished  to  the  City  and  County 
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of  San  Francisco  and  Its  Recreation  and  Park  Conunisslon  a  faithful 
performance  bond  Issued  by  the  Seaboard  Surety  Company  in  behalf  of 
said  lessees  in  the  amount  of  ^200,000,   This  bond  has  been  approved 
as  to  form  by  the  City  Attorney  and  has  been  filed  with  the  Control- 
ler.  In  addition  to  the  bond  the  City  and  Co\inty  and  its  said  Com- 
mission also  hold  from  said  lessees  the  sura  of  sp25»000,  which  sum 
was  deposited  by  said  bidders  with  their  joint  bid  and  which  sum  may 
be  applied  as  rent  on  the  lease  or  kept  as  liquidated  damages  as 
events  determine. 

The  obligation  of  the  surety  under  the  terms  of  said  bond  ex- 
tend beyond  the  principal  thereof,  viz:   S.  h..    Onorato,  Inc.  end  VJ, 
&  B.  Realty  Co.,  and  to  their  "successors  or  assigns," 

The  subject  lease  provides  in  section  l6  thereof,  among  other 
things:   "This  lease  is  assignable  with  the  consent  of  the  Lessor  at 
any  time,"  This  provision  is  commonly  used  in  leases  and  obligates 
the  lessee  to  seek  the  consent  of  the  lessor.   Frequently  the  lessor 
gives  its  consent  conditionally. 

On  November  12,  1952,  the  said  lessees  formed  a  California 
corporation  named  ST.  IiARY'S  Sic^UARE  SERVICE  CENTER,  INC.  for  the 
purpose  of  oooling  and  unifying  their  respective  Joint  venturer 
rights  in  one  legal  entity,  for  the  ournose  of  receiving  by  assign- 
ment the  said  lease  end  its  operational  rights  and  for  the  pur'^ose 
of  entering  into  its  financial  arrangements  for  construction  of  the 
garage  premises.   The  new  corporation  selected  a  name  similar  to  St. 
Mary's  Square  Garage,  which  latter  name  has  been  legally  registered 
by  an  unsuccessful  bidder  for  said  lease.  A  certified  copy  of  the 
articles  of  incorporation  is  on  file  in  the  office  of  the  County 
Clerk  marked  File  #1|2731»  dated  December  8,  1902,  A  study  of  said 
articles  determines  that  they  are  satisfactory  for  its  purposes  and 
objectives. 

On  December  2,  19^2,  S,  E.  Onorato,  Inc,  and  VI.  &  B,  Realty 
Co.,  assigned  said  lease  to  the  new  corporation  and  the  new  corpora- 
tion accepted  said  assignment.   The  City  end  County  and  the  Recrea- 
tion and  Park  Commission  now  have  been  requested  to  consent  to  said 
assignment.   By  the  terms  of  said  assignment  It  is  provided  that: 

"the  Lessees  named  in  said  Lease  shall  not  be  released 
from  any  claim  of  the  Lessors  therein  named  by  virtue 
of  this  Assignment,  but  shall  remain  fully  liable  for 
the  performance  by  said  Assignee  of  all  of  the  terms 
and  conditions  thereof." 

It  has  been  recommended  that  the  City  and  County  and  the 
Recreation  and  Park  Commission  approve  s&ld  assignment  on  the  fol- 
lowing condition: 

"that  the  Lessees  herein  named  (S.  E,  Onorato,  Inc, 
and  VJ,  and  B«  Realty  Co,)  shall  at  all  times  be  and 
remain  fullv  liable  for  the  T5erformance  both  prior 
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and  subsequent  to  said  assignment  and  whether  by  said 
Lessees  or  their  assignee  of  all  obligations  of  said 
Lessees  contained  in  said  lease," 


OPINION 


Question  No,  1 


In  response  to  your  first  question,  it  is  my  opinion  that  the 
proposed  assignment  and  approving  resolution  are  both  proper  and 
legal.   My  opinion  Is  based  upon  the  following  facts  and  law, 

1,  The  executed  lease  provides  in  §l6  thereof  that  It  is 
assignable  with  the  consent  of  the  lessor  at  any  time. 

2,  The  executed  lease  provides  in  SliA  thereof  that  con- 
currently with  the  execution  of  said  lease,  the  lessee 
shall  furnish  a  faithful  oerformance  bond  in  the  sum  of 
$200,000  to  the  lessor  guaranteeing  faithful  oerformance 
of  the  lease  covenants  to  construct  the  garage.   The 
faithful  performance  bond  drafted  by  me  and  in  said 
amount,  has  been  furnished  to  the  City  end  County  and 
Commission  in  said  amount  and  the  covenants  of  the  surety 
in  respect  to  performance  by  the  principal  extend  not 
only  to  the  above  named  lessees  but  to  their  assigns 

as  well. 

3,  The  executed  lease  provides  In  ^kB   thereof  that  prior  to 
date  of  cominencement  of  construction  a  corporate  surety 
bond  in  a  sum  not  less  than  50^  of  the  amovmt  of  the 
construction  contract  guaranteeing  payment  of  labor  and 
materials  shall  be  furnished  to  the  City  and  County  and 
Commission,  This  labor  and  materials  bond  drafted  by 

me  causes  the  surety  to  covenant  in  respect  to  said 
lessors  as  well  as  their  assigns.   Said  bond  will  be 
furnished  to  the  City  and  County  and  Commission  within 
a  few  days, 

l^..  The  executed  lease  provides  in  §2$  thereof  that  it  shall 
bind  and  inure  to  the  benefits  of  the  assigns  of  the 
parties. 

$.   The  executed  form  of  assignment  (approved  by  me)  by  the 
lessors  to  their  assignees  specifically  holds  the  lessors 
fully  liable  for  the  performance  of  all  of  the  terms  and 
conditions  of  the  lease  and  has  been  accepted  uncondition- 
ally by  the  assignee. 

6.  All  participating  bidders  for  award  of  said  lease  were  re- 
ferred to  and  furnished  with  the  contract  documents,  one 
of  which  was  the  lease,  which  orovlded  among  other  things 
that  it  was  assignable  at  any  time  with  the  consent  of  the 
lessor  and  said  bidders  had  notice  of  and  were  bound  by 
said  specific  term  or  provision. 
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Ret   Construction  of  lease,  bonds  and  assignment. 

"The  same  rules  invoked  in  the  construction  of  contracts 
between  private  individuals  and  corporations  are  general- 
ly applicable  in  the  construction  of  m\micipal  contracts." 
10  McQuillin.  Mun.  Corps,  (3rd  Ed.)  p.  I166,  sect,  29.116. 
Citing  L,  A/Athletlc  Club  v.  Board  of  Harbor  Com'rs, 
130  Cal.  App.  376. 

The  court,  after  holding  that  the  city  in  making 
a  lease  to  the  club  was  acting  in  a  private  or 
proprietary  capacity,  helc"  further  that  "the 
lease  granted  must  be  construed  according  to  the 
same  principles  of  construction  as  apply  to  a 
lease  between  any  private  parties." 
L.  A.  Club  v.  Board,  etc.  (supra). 

Re;   Effect  of  assignment  on  liability  of  Lessee 

The  lessee  is  liable  to  the  lessor  on  an  express  cov- 
enant to  pay  rent,  even  though  he  has  assigned  the 
leasehold  with  the  express  consent  of  the  lessor,  so 
long  as  there  is  not  a  specific  release  of  liability. 
16  R.C.L.  8i|6,  Qkl* 

"Generally,  upon  his  assignment  of  the  lease,  the 
lessee  becomes  a  surety  for  the  performance  by  his 
assignee  of  his  covenant  to  pay  rent."  99  A.L.R. 
at  p.  1239,  citing  Llndley  v.  Sale,  liiO  Cal,  App,  662. 

"The  assignment  of  a  lease  with  the  consent  of  the 
lessor  does  not  relieve  the  lessee  of  his  express 
covenant  to  pay  rent  or  taxes  in  the  absence  of  an 
express  release  of  his  obligations  by  the  lessor. 
It  has  been  said  the  effect  of  such  an  assignment 
is  to  make  the  lessee  a  surety  for  the  payment  of  the 
obligations  by  the  assignee.   The  Lessor  may  still 
hold  the  lessee  responsible."   Llndley  v.  Sale«  II4.O 
Cal,  App.  665. 

Re:  Asaignment  of  municipal  contract  after  bidding. 

McQuillin  on  Municipal  Corporations,  (3rd  Ed.),  Vol,  10, 
529.122  on  the  subject  of  assignment  of  municipal  con- 
tracts, states  the  general  rule,  as  quoted: 

"Ordinarily,  a  contract  with  a  municipal 
corporation  is  assignable  including  con- 
tracts for  local  improvements  let  to  the 
lowest  bidder!  except  where  the  contract  is 
for  services  of  a  personal  nature  ..." 

McQuillin' s  citations  in  support  of  the  rule,  however,  are 
not  In  point  and  only  the  general  rule  Is  helpful  because 
public  works  and  not  a  lease  are  concerned. 
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In  arriving  at  my  opinion  regarding  the  propriety  and  legal- 
ity of  the  proposed  assignment  of  the  lease,  I  was  Impressed  by  the 
fact  that  the  assignees  and  the  lessees  are  one  and  the  same  legal 
persons  In  Interest;  that  Incorporation  by  Joint  venturers  is  usual 
and  customary  In  order  that  their  respective  rights  may  be  carried 
out  unhampered  with  their  lessors,  contractors,  bankers,  taxing 
units  and  others;  that  the  lessee  remains  as  liable  under  the  lease 
as  before  assignment;  and  that  bonding  and  surety  protection  for 
the  City  and  County  and  Commission  remain  as  sound  as  before. 

Question  No«  2 

It  is  my  opinion  that  the  liability  of  the  surety  under  the 
lease  to  the  lessee  will  remain  in  full  force  and  effect  not  with- 
standing the  assignment,  if  consummated.  My  opinion  is  based  upon 
the  following  laws  and  the  aforesaid  facts, 

1,  Civil  Code  of  Calif,   §28o6: 

"A  suretyship  obligation  is  deemed  unconditional 
unless  its  terms  import  some  condition  precedent 
to  the  liability  of  the  surety," 

2,  Civil  Code  of  Calif.   §2837: 

"In  interpreting  the  terms  of  a  contract  of 
suretyship,  the  same  rules  are  to  be  observed 
as  in  the  case  of  other  contracts.  I    ',    «"" 

3,  "As  a  general  rule  the  assignment  of  a  lease  by  the 
tenant  does  not  discharge  his  surety  from  liability; 
especially  is  this  true  where  the  right  to  assign 
was  contemplated  by  the  lease,"   72  C.J.S.,  6914-, 
citing  Closset  v.  Portland  Amusement  Co,,  290  Pac«  $$6, 


Respectfully  submitted. 


DION  R,  HOLM 
JEB  City  Attorney 

TOi   B»ard  of  Supervisors 

Attention:   Mr.  John  R.  Mc  Orath 

Clerk. 
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SUBJECT:  ACQUISITION  OF  LAND  REQUIRED  FOR  OPENING, 
WIDENIi^  AND  EXTEi©ING  STREETS;  PROCEDURE 
TO  BE  FOLLOWED  M'riEU  COST   PAID   BY  CITY. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Reference    is  made   to  your    opinion  of  May  7,    19i|9 
addressed   to  the  Board  of  Supervisors  on  the    subject, 
"Opening  Of  New  Public   Streets:      Procedure  To  be  Followed." 
In   that  opinion  you  indicated   that,    as  between  the   Street 
Opening  Act  of    I889  and   the  Street  Opening  Act  of   1903, 
the    latter  would  be   the  preferable   procedure   to  follow. 
It   is  ray  understanding  that  both  of   these  Acts  provide  a 
procedure  viiereby  the    cost  of   acquiring   land  for  public 
streets  may  be   assessed   in  whole,    or   in  part,    to  property 
owners  benefited  by  the   proposed   improvement. 

"The    last  paragraph  of  your   opinion  began  with  the 
following   sentence,    'Except   as   the   foregoing  provisions 
of   oxir    local    law  may  apply   in   the  particular   case,    the 
procedure   to  be   followed   is   that   established  under  general 
law,'      Other   than    the    two  Acts  mentioned  above,   what   other 
procedures  are  available   to   the  City  by  which  land   csn    be 
acquired   for   the   opening,    widening   or   extension  of    streets 
in  cases  where   the  Board   of  Supervisors  has   determined   that 
the  whole   cost  of  acquiring    the   land   should  be  paid  by   the 
City?" 

OPINION 

You  are  correct  in  your  understanding  that  the  Street  Opening 
Acts  of  1889  end  I903  are  essentially  assessment  laws.  As  stated 
in  the  case  of  Clute  v.  Turner,  157  Cal.  73»  the  Street  Opening  Act 
of  1889  is  'purely  an  assessment  act  under  the  law  of  taxation.' 
The  Act  of  1903  provides  an  alternative  assessment  procedure  for 
street  opening  (See  Streets  i  Highways  Code  Sec.  l\.000,7)* 

The  provisions  for  notice  to  interested  property  owners  and 
hearing  by  the  legislative  body  provided  in  the  foregoing  laws  are 
designed  to  comply  with  due  process  of  law.  The  constitutional 
basis  for  this  requirement  is  stated  in  Vol.  li|.  of  McQuiilln  on 
Municipal  Corporations,  pp.  238-9  as  follows: 
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"Before  special  assessments  cai  be  charged  upon  the 
property  of  private  persons,  the  owners  must  be  given 
notice  thereof,  with  an  opport\inlty  to  be  heard  and 
to  contest.  If  desired,  the  validity  and  fairness  of 
the  assessment,  otherwise  there  is  a  denial  of  due  process 
of  law  in  contravention  of  both  the  state  and  federal  con- 
stitution and  failure  to  give  such  notice  and  hearing  it 
is  usually  held  will  render  the  assessment  void.  .  .  ." 

'/Jhere  the  cost  of  acquisition  of  land  for  the  purpose  of  open- 
ing, widening  or  extension  of  streets  is  not  to  be  assessed  to  pri- 
vate property  but  is  to  be  wholly  paid  for  from  public  funds  it  is 
not  necessary  to  follow  the  procedures  outlined  in  the  Street  Open- 
ing Acts  of  1889  or  1903.   In  the  case  of  City  of  Los  Angeles  v. 
Leavis,  119  Cal.  I6ij.,  the  court  pointed  out  as  follows: 

"The  provisions  of  the  act  of  March  6,  I889  are  not  ex- 
clusive, and  were  not  designed  to  prohibit  a  municipality 
from  maintaining  condemnation  proceedings  under  the  pro- 
visions of  the  Code  of  Civil  Procedure,   It  may  and  usually 
will  happen  that  a  municipality  proposing  to  open  a  new 
street  will  adopt  the  machinery  provided  for  by  the  statute, 
if  for  no  other  reason  than  that  it  contemplates  the  forma- 
tion of  an  assessment  district,  and  the  Imposition  of  the 
cost  of  opening  of  the  street  upon  the  property  of  that 
district.   But,  upon  the  other  hand,  if  it  shall  happen 
that  a  municipality  has  in  its  treasury  funds  available  for 
the  proposed  condemnation  sind  opening  of  a  street,  no  good 
reason  can  be  seen  why  it  should  not  pay  these  expenses  out 
of  its  treasury  and  relieve  property  owners  of  the  unneces- 
sary burden  of  taxation." 

And  in  the  case  of  City  of  Oakland  v«  Parker,  70  Cal.  App.  297 

"For  the  purpose  of  acquiring  laid  for  a  new  public  street 
a  city  may  proceed  under  the  general  laws  relating  to 
condemnation  of  property  for  public  uses  (Sees,  1237-126i| 
incl.  Code  Civ,  Proc.)  or  under  the  Special  Street  Opening 
Act  of  1903  (City  of  Los  Angeles  v.  Cllne,  k.0   Cal.  App. 
487) •  When  the  procedure  authorized  by  the  CCP  Is  followed 
the  property  owner  is  not  entitled  to  be  heard  on  the  ques- 
tion of  necessity  or  advisability  of  the  route  chosen. 
City  of  Los  An/^eles  v.  Leavis,  119  Cal.  l6ij.;  Adamson  v.  County 
of  Los  Angeles,  52  Cal,  App.  125,  129;  County~of  Los  Angeles 
v«  Rudge  Co.,  53  Cal,  App.  I66;" 

You  are  therefore  advised  that  In  t he  acquisition  of  land  re- 
quired for  street  opening,  widening  or  extension  where  the  cost  la 
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to  be  paid  by    the   city  you  may  proceed   under  the   provisions   of 
Section  91  of   the  Charter   and   Ordinance  No.    I2.I76I  referred   to 
in  ny  Opinion  No.    20   dated  May   7»    19k9  and   under    the   provisions 
of  Sections   1237   to   1260.1  of    the   Code   of  Civil  Procedure  relating 
to   eminent  domain  when   condemnation  is    involved. 


Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


TO:      Department  qf  Public  Works 
260  City  Hall 
San  Franci  sco  2 

Attention  Mr.    Sherman  P.  Duckel 
Director 


TJB 
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SUBJECT:     WARRANTS:    HSALTH  SERVICE  BOARD:    NECESSITY 

OF   WAIVS^    OF   STATUTE   OF   LIMITATIONS   BY  BOARD 
OF    SUPERVISORS  WHEN  WARRANT   HAS  BECOME  VOID 
BECAUSE   NOT   PRESENTED   TO   TREASURER  WITHIN 
T.iO  YEARS:   GOVERNMENT  CODE,    Sec.    29802. 

Gentlemen: 

I  am  In  receipt  of  your  request  for  advice  as  follows: 

REQUEST 

"At   the  December  meeting   of  the   Health  Service  Board, 
held  December   3'^th,    1952»    a  check   in  the   amount   of   4l^0»00, 
drawn  on  Health  Service   funds,   warrant  No.    1508O  dated 
April   30»    19i+8,    was  presented,    wi  th  a  request  from  the 
payee   for   revalidation. 

"The  Board  passed   a  motion   that   the   check  be  honored 
as  a    legitimate   reimbursement,    and   directed   that  a  request 
be  made  for  your  opinion  as  to  whether  a  resolution  by  the 
Health  Service  Board    setting   aside   the    statute   of   limita- 
tions  on  payment   of   warrants  viould  be   adequate   authoriza- 
tion for   the   controller   to   issue  a  new  warrant   or  revalidate 
the    old   one.      Since   the  Health  Service  Board   controls  the 
disbursement   of  Health  Service   funds,    it  was  thought   that 
the   usual    procedure  by  the  Board  of  Supervisors  would  not 
be   in  order, 

"Your   advice   in  the  matter  would  be   appreciated." 

OPINION 

A  similar  question  arose  in  connection  with  the  Retirement 
Board  which,  pursuant  to  section  1^9  of  the  Charter,  has  "ex- 
clusive control  of  the  administration"  of  retirement  funds,  and 
it  was  ruled  that  "should  the  Board  of  Supervisors  waive  the  bene- 
fits of  the  provisions  of  section  29802  of  the  Government  Code  or 
any  other  statutes  of  limitations  here  applicable,  new  warrants 
could  be  issued  by  the  Controller  to  pay  the  obligation  which 
prompted  the  Issuance  of  the  previous  warrants."   (Opinion  No. 
399,  dated  June  15,  1951.) 

The  Health  Service  Board  has  not  been  given  express  power  to 
waive  the  statute  of  limitations  (Charter,  sec.  172.1),  and  such 
power  is  not  a  necessary  incident  of  any  powers  expressly  granted 
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t^    the  Board.      That  power  Is   therefore  "vested  in  the  board   of 
supervisors."      (Charter,    sees.    9  and    13«1) 

I  must   therefore   advise  you  that  a  resolution  of    the 
Health  Service  Board    setting    aside    the   statute   of   limitations 
for   payment  of   a  warrant  would  not   authorize   the  Controller   to 
Issue  a  new  warrant  or   revalidate   the   old  one. 


Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


TO:      Health  Service  System 
61  Grove  Street 
San  Francisco  2 

Attention  Mr.   A.    L.    Kllkeary 

President  Health  Service  Board 


Mr.   Harry  D.  Ross 
Controller,   City  and  County 

of  San  Francisco 
109  City  Hall 
San  Francisco  2 


GEE 


OPINION  NO.    614.7   NOT  ISSUED 


TOM   Vila    .OW  TO 


OPINION  NO.  6i+e 
January  22,  1953 

SUBJECT:   DOES  A  SALVATION  ARMY  TRAINING  COLLEGE  CONFORM 
TO  FIRST  RESIDENTIAL  CLASSIFICATION,  AS  DEFINED 
IN  ARTICLE  I,  SECION  3,  CITY  PLANNING  CODE? 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"The  Departnent  of  City  Planning:  respectfully  requests 
your  opinion  regarding  the  follov/ing  matter, 

"The  Salvation  Army  is  planning  to  construct  a 
new  traininr  college  for  the  trainini;^  of  its 
officer  personnel  serving  the  '■estern  States, 
Alaska  and  Hawaii,   It  is  in  connection  with 
this  contemplated  construction  it  would  appreciate 
a  decision  by  the  City  Attorney  as  to  whether  the 
training  college  vjould  conform  to  First  Resi- 
dential Classification,  as  defined  in  Section  3# 
Article  I,  of  the  City  Planning  Code. 

"For  your  further  information,  a  training  college 
of  the  Salvation  Army  is  classified  by  the  Federal 
Government  as  a  theological  seminary.   Tho  Salva- 
tion Army  Training  College  is  also  tax  exempt  by 
the  State  of  California. 

"Inasmuch  as  the  Salvation  Army  is  contemplating  the  pur- 
chase of  the  property  in  the  very  near  future,  an  early 
opinion  regarding  this  matter  would  be  appreciated." 

OPINION 

The  training  college  of  the  Salvation  Army,  as  outlined 
in  your  request  for  an  opinion,  would  fall  within  the  definition  of 
the  term  "school,"  as  set  forth  in  my  opinion  to  your  Commission 
(No.  60)  dated  August  29,  1914-9  and  (No.  291)  dated  November  20,  1950, 

You  are  therefore  advised  that  such  proposed  use  by  the 
Salvation  Army  may  be  permitted  in  a  first  Residential  District, 
under  the  provisions  of  Article  I,  Section  3  of  the  City  Planning 
Code. 

Respectfully  submitted, 
NSV/ 

DION  R,  HOLn 
To:   City  Planning  Com,       City  Attorney 
Attn:  Bryant  Hall, 
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SUBJLCT:  SLIDE  ON  HARKJIESS  AVENUE  SUBSEQUENT  TO  STREET 
I>IPROVE>rLirrS;  LIABILITY  OF  CITY  FOR  DAMAGE  TO 
ADJOINING  PROPERTY  AS  A  CONSEQUENCE;  CLAIM  OF 
MR.   RODRIGUEZ. 


Dear  Sir: 

This  office  l3  In  receipt  of  your  request  for  an  opinion 
as  f ollowa : 


REQUEST 

"The  Improvenent  of  Harkness  Avenue  between  Alder  and 
Sparta  Streets  was  recently  performed  under  simultaneous 
public  and  private  contracts.   During  the  progress  and 
since  completion  of  the  work,  a  number  of  earth  slides  have 
occurred  In  private  property  north  of  Harkness  Avenue, 

"The  slide  area,  for  the  most  part,  affects  undeveloped 
property,  but  a  definite  hazard  exists  In  connection  with 
the  residence  at  71  Bishop  Street,  located  on  Lot  6168/12 
and  owned  by  Jos.  k   Josephine  Rodriguez.   A  fissure  In  the 
surface  of  the  sloping  terrain  north  of  Harkness  Avenue, 
Indicating  the  extent  of  unstable  ground,  extends  to  with- 
in a  few  feet  of  the  Rodriguez  house  and  Into  the  rear  yard 
of  his  lot.   As  the  pervious,  water-bearing  material  of 
the  slide  area  moves  southward,  accelerated  during  the 
periods  of  rainfall,  the  lateral  support  Is  lessened  at 
the  house  foundation.   Coincident  with  continuing  earth 
movement,  the  slide  area  tends  to  expand  In  area,  to  en- 
croach further  northward,  and  to  Increase  the  hazard  to 
the  house, 

"Harkness  Street  was  graded  In  preparation  for  pavement 
around  the  end  of  1950.   The  work  was  performed  In  accord- 
ance with  the  Standard  Specifications  and  to  official  grade, 
creating  a  2-1  sloped  bank,  approximately  10  feet  high  along 
the  north  property  line  of  Harkness  Avenue,  a  line  which  Is 
25  feet  south  of  the  Rodriguez  lot.   Further  street  work 
was  postponed  on  account  of  delay  In  laying  a  water  main 
until  September,  195l»  when  the  street  contractor  Installed 
curbing  In  accordance  with  his  contract. 
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"Unusually  heavy  rainfall  delayed  further  progress  smd  on 
December  1,  1951,  a  cloudburst  was  a  factor  contributing 
to  the  aforesaid  slide.   At  that  tine,  Mr,  Rodriguez  ex- 
pressed concern  for  the  safety  of  his  house.   However, 
during  the  subsequent  surutier  months,  the  slide  dried  out 
and  the  house  appeared  to  be  In  no  Imminent  danger. 

"The  street  work  was  completed  In  June,  1952  and  accepted 
by  the  City  on  October  29,  1952. 

"Heavy  rainfall,  beginning  on  December  1,  1952,  led  to  a 
renewal  of  the  slide,  which,  if  continuing,  will  undermine 
the  Rodriguez  house.   Mr.  Rodriguez  has  appealed  to  the 
Streets  Committee  of  the  Board  of  Supervisors  for  the 
immediate  protection  of  his  home. 

"Encroachment  on  private  property  is  an  inevitable  circum- 
stance attending  virtually  all  street  grading  projects. 
The  amount  of  encroachment  incidental  to  such  grading 
depends  on  the  terrain  and  physical  features  of  the 
fronting  property.   The  City's  liability  in  this  regard 
has  never,  to  my  knowledge,  been  definitely  established. 
However,  the  urgency  of  the  Rodriguez  case  impels  me  to 
seek  your  opinion  on  the  following  questions: 

"1,  In  general,  is  the  City  obliged  to  protect 
private  property  from  encroachment  of  either 
excavation  or  embankment  in  connection  with 
street  grading? 

"2.   Is  the  City,  in  the  particular  case  of  the 
Rodriguez  propert-y  and  subject  to  the  circum- 
stances related  above,  liable  for  damages 
directly  or  Indirectly  attributable  to  the 
grading  of  Harkness  Avenue? 

"3.   Does  the  City  have  an  obligation  to  enter 
upon  private  property  when  confronted  with 
a  problem  as  in  the  instant  case  and  take 
such  steps  as  are  necessary  to  protect  said 
property  from  damage? 

"1|.  Would  the  expenditure  of  City  funds  for  the 

purpose  outlined  in  Question  3  be  a  legal  one?" 
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Since  the  reeeipt  of  your  request  for  an  opinion  I  have 
been  (idvleed  that  Mr,  Rodriguez  has  filed  a  claim  against  the  City 
and  County  of  San  Franoisoo  for  damages  resulting  from  the  Improve- 
ment of  Harkness  Avenue  as  §et   forth  In  your  request, 

OPINION 

Your  request  for  opinion  raises  the  general  question  Inso- 
far as  excavation  for  street  Improvements  are  Concerned  of  the 
liability  of  a  municipality  for  the  deprivation  of  lateral  support 
to  th|  adjoining  property  in  makl'ng  such  itreet  Improvements. 

According  to  tl>a  text-vn'lters  th^re  Is  a  sharp  and  hopeleaa 
conflict  In  the  authorities  on  this  queatlo^i. 

See:   MoQUILLIN  ON  MUNICIPAL  CORPS.  (3rd  Ed.)  Vol,  11,  §32,37,  p.31+3; 
WHITE  ON  NEGLIGENCE  OP  MUNICIPAL  CQRP$,,  §l81+,  p.  231. 

See  also:   NOTES,  7  A.L,R.  806;  39  A.L,p,  19f  kk   A.L.R.  1U92. 

A  careful  examination  of  the  California  authorities  has 
revealed  no  California  case  which  clearly  sets  forth  the  rule  In 
California. 

Uhder  the  general  constitutional  principle  that  private 
property  cannot  be  taken  or  "damaged"  for  a  public  purpose  without 
Just  compensation,  many  states  have  allowed  recovery  for  consequen- 
tial damages  for  abutting  property  sustained  as  a  result  of  excava- 
tion for  street  purposes,  the  damage  being  the  sliding  or  movement 
of  the  abutting  property. 

See:  KANE  v,  CITY  OP  CHICAGO  (111.)  SIj.  N.E.  (2d)  506; 
KUHR  V.  CITY  OP  SEATTLE  (Wash.)  131  Pao,  (2d)  l68; 
FRENCH  V.  CITY  OP  BLUEPIELD  (W.  Va.)  139  S.E.  Skkt 
GERGEN  V.  CITY  OP  VEST  ALLIS  (Wis.)   228  N.W,  ll6. 

In  KANE  V.  CITY  OP  CHICAGO,  aupra,  tha  court  atated  at 
page  508  aa  follows  t 

"Under  the  provision  of  the  constitution  prohibiting 
private  property  from  being  damaged  for  public  use 
without  the  payment  of  Just  compenaation,  recovery 
nay  b^  had  for  damages  to  a  building  caused  by  the 
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removal  of  lateral  support  resulting  from  the  construc- 
tion of  a  public  Improvement  In  an  adjoining  street, 
CUNEO  V.  CITY  OP  CHICAGO,  379  111.  U88,  Ul  N.E.  2d  1+73; 
PEOPLE  EX  REL.  TYSON  v.  KELLY,  379  111.  297,  i+0  N.E.  2d 
510;  PECK  V.  CHICAGO  RAILVAYS  CO.,  270  111.  3U,  HO  N.E. 
UlU;  BARNARD  v.  CITY  OP  CHICAGO,  270  111.  27,  HO  N.E. 
1+12;  OSGOOD  v.  CITY  OP  CHICAGO,  15U  HI.  19l|,  i+1  N.E,  I+O. 
The  right  Invaded  In  such  case  Is,  more  accurately  speak- 
ing, the  right  of  the  owner  to  the  undisturbed  use  and 
enjoyment  of  his  property  without  Interference,  and  not 
the  right  of  lateral  support.   CUNEO  v.  CITY  OF  CHICAGO, 
379  111.  1+88,  Ul  N.E.  2d  1+73;  BARNARD  v.  CITY  OP  CHICAGO, 
270  111.  27,  110  N.E.  1+12." 


stated: 


In  KUHR  V,  CITY  OP  SEATTLE,  supra,  at  page  l69,  the  court 


"This  court  has  repeatedly  held  municipalities  liable 
for  damage  to  private  property  for  removal  of  lateral 
support  and  for  encroachment  by  slides  occasioned  by 
the  Improvement  of  streets.   CASaSSA  v.  SEATTLE,  66  Wash, 
li+6,  119  P.  13;  HINCKLEY  v.  SEATTLE,  71+  VJash.  101,  132  P. 
855,  I4.6  L.R.A.,  N.S,,  727,  Ann.  Cas .  1915A,  580;  MARKS  v. 
SEATTLE,  88  Wash.  61,  l52  P.  706;  LOCHORE  v.  SEATTLE,  98 
Wash.  265,  167  P.  918,  7  A.L.R.  8OO. 

"With  some  show  of  Justification,  it  might  be  asserted 
that  these  cases  are  inapposite,  because  they  are  grotuided 
in  the  theory  of  a  violation  of  Art.  1,  §16,  of  the  Consti- 
tution, which  prohibits  the  taking  or  damaging  of  private 
property  for  public  use  without  payment  of  Just  compensa- 
tion.  Of  course,  the  encroachment  Involved  in  the  Instant 
case  is  in  no  sense  a  damaging  of  property  for  public  use. 
Nevertheless,  we  think  the  decisions  cited  are  expressive 
of  well-recognized  rights  and  liabilities  of  adjoining 
landowners ." 

In  FRENCH  v,  CITY  OF  BLIJEPIELD,  supra,  the  court  stated  at 
page  61+1+: 

"While  there  la  a  sharp  conflict  in  the  authorities  upon 
the  question  whether  a  property  owner  is  entitled,  as 
against  a  municipality,  to  the  lateral  support  of  the 
soil,  the  weight  of  authority  is  to  the  effect  that  the 
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city  la  liable  for  any  Impairment  to  the  property  holder's 
lateral  support.   ELLIOTT  ON  ROADS  AND  STREETS  (Uth  Ed.) 
5591;  McQUILLIN  ON  MUNICIPAL  CORPORATIONS,  §11+76.   Espec- 
ially la  this  true  where  the  Constitution  of  a  state     «. 
provides  that  private  property  shall  not  be  'taken  or 
damaged'  for  public  use  without  Just  compensation.   Our 
Constitution  so  provides.  Article  3,  §9.  And  this  doc- 
trine was  applied  by  this  court  In  KUNST  v.  CITY  OP  GRAFTON, 
67  V'.  Va.  20,  67  S.E.  7l+,  26  L.R.A.  (N.S.)  1201.   So,  evi- 
dence of  damage  to  lateral  support  of  the  whole  property 
was  proper." 

In  GERGEN  v.  CITY  OP  V/EST  ALLIS,  supra,  page  117,  the  court 
stated  at  page  lid: 

"The  complaint  was  good  In  any  event  for  alleging 
destruction  of  lateral  support.   Destruction  of  such 
support  so  that  abutting  land  falla  Into  the  street  Is 
a  taking  of  land  without  compensation  and  constitutes  a 
cause  of  action.   DAHLIIAN  v.  MILWAUKEE,  supra;  DAMKOEHLER 
v.  MILWAUKEE,  12UVJls.  li+l+,  101  N.W,  706.   In  the 
Damkoehler  Case,  a  strip  of  land  lay  between  the  street 
and  plaintiff's  land,  but  Dahlman  was  an  abutting  owner." 

A  contrary  rule  has  been  established  In  some  Jurisdictions, 
particularly  where  the  constitutional  provision  does  not  Include  the 
payment  of  compensation  for  the  "damaging"  of  private  property  for 
public  purposes.   See:   CRaNE  v.  HARRISON  (Idaho),  232  Pac,  578; 

PREIGY  V.  GARGARO  CO,  INC.  (Ind . )  60  N.E,  (2d)  288; 
TALCOTT  V.  DES  MOINES  (Iowa),  109  N.V/.  311, 

Where  liability  has  bben  Imposed  upon  a  municipality  for 
the  consequential  damage  resulting  to  abutting  property  as  a  result 
of  a  street  Improvement,  some  cases  apply  the  rule  as  to  liability 
for  the  removal  of  lateral  support  as  between  Individuals,  and  hold 
that  there  Is  no  liability  for  damage  to  buildings  on  abutting 
property  from  the  removal  of  lateral  support  where  the  work  is  done 
with  doe  care, 

QUINCY  V.  JONES  (111.)  20  Am.  Reports,  21+3; 
PEDDICORD  V,  COUl^Y  COURT  OP  MARSHALL  COUNTY, 
(W.  Va.)  3  S,E.  2d  222. 
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Where  the  land  upon  which  there  are  buildings,  slides  or 
subsides  by  reason  of  an  excavation  for  street  purposes  and  the 
buildings  are  in  consequence  also  damaged,  and  their  weight  in  no 
way  contributed  to  the  result,  then  the  damage  done  to  the  buildings 
may  be  taken  into  consideration  in  estimating  the  damage  suffered  by 
the  injured  party, 

STARNS  V.  RICHMOND  (Va. )  lU  S.E.  8^7; 
DAVIS  V.  SEATTLE  (Wn. )  235  Pac.  i+ 

In  the  case  of  DAMKOEHLER  v.  CITY  OP  MILV'AUKEE  (Vise), 
101  N.V,  706,  plaintiff's  property  (as  that  of  Mr.  Rodriguez  in  the 
instant  case)  did  not  front  or  abut  en  the  street  where  the  street 
improvements  were  made  but  were  separated  therefrom  by  a  strip  of 
land  5>80  feet  wide.   As  a  consequence  of  the  grading  of  the  street 
and  the  excavating  and  removing  of  earth  to  a  depth  of  8  to  20  feet, 
the  intervening  strip  and  part  of  plaintiff's  land  was  caused  to 
subside  and  slide  into  the  excavated  street.  The  court  then  stated 
at  page  708: 

"As  appears  from  the  statement  of  facts,  the  defendant 
city  did  excavate  Hadley  street  to  the  depth  of  from  15  to 
20  feet  adjacent  to  plaintiff's  premises,  and  this  caused 
a  considerable  part  of  her  land  to  subside,  and  fall  into 
the  street.   A  municipality  has  the  undoubted  right  to  im- 
prove and  grade  its  streets  by  filling  up  or  excavating  the 
natural  surface  of  the  ground  within  the  street  limits,  but 
the  exercise  of  this  right  is  subject  to  the  qualification 
that  in  the  performance  of  this  duty  it  cause  no  unnecessary 
damage  to  an  adjoining  landowner,  resulting  from  a  want  of 
ordinary  care,  in  making  the  improvement,  or  from  a  physical 
invasion  of  such  owner's  'oroperty,  thereby  depriving  him  of 
it,  and  devoting  it  to  the  public  use.   The  removal  of  the 
lateral  support  of  the  soil  of  premises  bordering  on  the 
limits  of  a  highway,  in  making  highway  improvements,  to  the 
extent  of  causing  a  substantial  part  of  the  adjoining  own- 
er's land  to  subside  and  fall  so  as  to  injure  the  premises 
80  affected,  is  an  actual  appropriation  of  the  soil  to  the 
extent  of  such  injury,  and  amounts  to  a  taking  of  it  for 
public  purposes.  Such  conduct  of  a  municipality  is,  in 
effect,  an  actual  taking  of  property,  resulting  from  an 
invasion  of  private  property  rights.'  V.'e  perceive  no  valid 
reason  for  exempting  municipalities  from  responsibility  for 
invasions  of  this  kind  when  performing  their  proprietary 
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functions  and  duties.  The  right  of  a  landowner  to  have 
his  property  protected  against  an  excavation  which  will 
cause  It  to  subside  Is  a  part  of  his  property  In  the  land, 
alike  In  nature  and  Importance  to  the  right  of  user  or  of 
exclusion,   and  a  deprivation  of  the  right  Is  a  taking  of 
property  as  much  as  an  actual  appropriation  of  the  soil." 

The  California  courts  have  not,  as  has  already  been  stated, 
been  called  to  pass  upon  the  direct  situation  herein  Involved.   How- 
ever, some  general  principles  may  be  determined  from  the  decided 
cases . 

The  California  Constitution  adopted  In  l879  provides  that 
"private  property  shall  not  be  taken  or  damaged  for  public  use, 
without  Just  compensation  having  been  first  made  6r  paid  Into  court 
for  the  owner."   (Const,  California,  Article  I,  sec.  ll\.) 

The  provision  of  the  1879  constitution  first  came  before 
the  Supreme  Court  In  the  early  case  of  REARDON  v.  SAN  FRANCISCO, 
66  Cal.  i|92.  That  ease  Involved  the  destruction  of  the  foundation 
of  the  plaintiff's  building  which  had  always  been  firm  and  solid, 
the  destruction  having  been  caused  by  the  depositing  of  large  quan- 
tities cf  large  quantities  of  earth,  rocks  and  broken  stone  upon 
the  natural  soil  of  the  street,  and  the  weight  of  the  material  so 
deposited  causing  the  natural  soil  of  the  street  to  settle  and  sink. 
The  court  there  stated  at  page  S0$,   referring  to  the  constitutional 
provision  mentioned  above: 

"We  are  of  opinion  that  the  right  assured  to  the  owner  by 
this  provision  of  the  constitution  Is  not  restricted  to 
the  case  where  he  Is  entitled  to  recover  as  for  a  tort  at 
common  law.   If  he  Is  conrequently  damaged  by  the  work  done, 
whether  It  Is  done  carefully  and  with  skill  or  not,  he  Is 
still  entitled  to  compensation  for  such  damage  under  this 
provision.   This  provision  was  Intended  to  assure  compen- 
sation to  the  owner,  as  well  where  the  damage  Is  directly 
Inflicted,  or  Inflicted  by  want  of  care  and  skill,  as  where 
the  damages  are  consequential,  and  for  which  damages  he  had 
no  right  of  recovery  at  the  common  law.   .  .  . 

"We  cannot  think  that  the  convention  Inserting  In  the 
constitution  of  this  state  the  word  'damaged'  In  the  connec- 
tion In  which  It  Is  found,  and  the  p.eople  in  ratifying  the 
work  of  the  convention  Intended  to  limit  the  effect  of  this 
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word  to  cases  where  the  party  injured  already  had  a  remedy 
to  recover  compensation.  They  engaged  in  no  such  empty 
and  vain  work.   It  was  intended  to  give  a  remedy,  as  well 
where  one  existed  before  as  where  it  did  not;  to  superadd 
to  the  guaranty  found  in  the  former  constitution  of  this 
state,  and  in  nearly  all  cf  the  other  states,  a  guaranty 
against  damage  where  none  previously  existed.  The  provi- 
sion includes  damage  to  private  property,  including  land, 
and  whatever  is  attached  to  it.   If  land  and  buildings  on 
it,  or  either,  are  damaged,  this  provision  requires  it  to 
be  compensated.  And  if  compensation  has  not  been  had  in 
condemning  the  land  for  the  street  under  the  statute  for 
such  condemnation,  (see  §§237,  1263,  Code  Civil  Proc, 
pt.  3,  title  8)  it  can  be  recovered  in  an  action. 

"We  do  not  intend  to  say,  nor  do  we  think,  it  extends 
to  such  damage  as  the  owner  of  the  property  injured  sustains 
in  common  with  the  other  abutters  on  the  street  or  the  gen- 
eral public,  but  only  to  that  special  injurv  which  he 
receives  over  and  above  such  common  injury.  ' 

See  also  DeLONG  v.  V'ARREN  (l89i+)»  k   Cal.  Unrep.  677?  3^ 
Pac.  1009,  involving  a  fill  of  earth  on  Frederick  Street  between 
DeLong  Avenue  and  Ashbviry  Street  in  San  Francisco,  to  conform  to  a 
new  grade  to  which  the  street  had  been  lawfully  changed.   The  court 
followed  the  holding  in  REARDON  vs.  SAN  FRANCISCO,  supra,  and  held 
plaintiff  to  be  entitled  to  damages. 

Subsequently,  in  the  case  of  EACHUS  v.  L.A.  etc.  RY,  CO., 
103  Cal.  6l!+,  the  Supreme  Court  had  occasion  again  to  discuss  the 
above  mentioned  contitutional  prevision  in  the  situation  where  an 
excavation  was  made  to  the  official  grade  of  the  street  in  front  of 
plaintiff's  property  to  a  depth  of  about  20  feet.   Plaintiff's 
action  was  to  recover  damages  by  reason  of  their  loss  of  access  to 
the  street. 

The  court  stated  commencing  at  page  619: 

^•Vhether  the  grading  of  the  street  in  front  of  a  lot  will 
increase  or  diminish  the  value  of  the  lot  will  depend  upon 
the  relative  condition  of  the  street  and  lot  before  and 
after  the  grading,  and  must  be  determined  from  the  circum- 
stances of  each  case.   The  elements  which  enter  into  this 
consideration  are  varied,  and  no  rule  can  be  prescribed 
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which  will  be  applicable  to  all  caaea.   It  Is  not  every 
change  of  grade  that  will  constitute  a  damage  to  the 
adjacent  property." 

And  at  page  620: 

"The  sajne  rule  la  applicable  when  a  street  Is  for  the  first 
time  reduced  to  an  established  grade,  as  when  a  change  In 
the  grade  has  been  made  after  the  street  has  once  been 
brought  to  such  grade.   The  suggestion  that  when  the  owner 
dedicates  his  land  for  a  street  It  la  with  the  understand- 
ing and  consent  on  his  part,  binding  also  upon  his  grantees, 
that  It  will  be  subsequently  fitted  for  use  by  grading, 
applies  with  as  much  force  to  any  aubsequent  change  In  the 
establlahed  grade  as  to  the  first  establishment  of  a  grade. 
The  power  of  the  city  to  determine  the  grade  la  not  exhaust- 
ed with  Its  flrat  exerclae,  and  the  dedication  by  the  owner 
must  be  deemed  to  have  been  made  with  a  knowledge  of  this 
principle  as  much  as  with  a  conaent  to  the  establishment 
of  any  grade." 

And  at  page  621: 

"The  damage  sustained  by  the  plaintiffs  was  caused  by  the 
actual  grading  of  the  street,  and  not  by  the  ordinance 
fixing  the  grade.   (JONES  v.  BOROUGH  OP  BANGOR,  Ikk   Pa, St. 
638;  O'BRIEN  V.  PHILADELPHIA,  150  Pa.  St.  589;  30  Am.  St. 
Rep.  832,)   Until  the  physical  condition  of  the  street  was 
changed  their  lot  had  received  no  actual  damage  for  public 
use.  The  enactment  of  the  ordinance  rendered  It  possible 
that  the  street  would  at  some  time  be  reduced  to  that  grade, 
but  a  mere  paper  change  of  grade  did  not  affect  the  condi- 
tion of  the  lot  or  Impair  Its  use  or  enjoyment.  Any  dimin- 
ution In  value  that  It  might  sustain  from  the  mere  passing 
of  the  ordinance  was  purely  speculative  and  contingent  upon 
the  time  when  grading  should  be  done,  and  would  no  more 
constitute  the  damage  contemplated  by  the  constitution  than 
would  a  diminution  In  Its  value  resulting  from  excessive 
taxation  or  the  creating  of  a  municipal  debt." 

In  PORTER  v.  CITY  OP  LOS  ANGELES,  l82  Gal.  5l5#  which  case 
involved  the  failure  of  the  City  to  support  the  soil  and  earth  on 
plaintiff's  land  In  the  construction  of  a  tunnel  under  a  street  which 
adjoined  plaintiff's  land,  the  court  applied  the  general  law  as  to  the 
obligation  of  lateral  support.   The  court  there  stated  at  page  520: 
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**VJhlle  the  city  had  power,  as  we  must  assume,  to  construct 
the  tunnel,  It  was  under  a  legal  obligation,  in  so  doing, 
to  use  reasonable  care  to  avoid  injury  to  the  plaintiff's 
land  in  which  the  tunnel  was  being  constructed.   Section 
832  of  the  Civil  Code  provides  that  'each  coterminous  own- 
er is  entitled  to  the  lateral  and  subjacent  support  which 
his  land  receives  from  the  adjoining  land,  subject  to  the 
right  of  the  owner  of  the  adjoining  land  to  make  proper 
and  usual  excavations  on  the  same  for  purposes  of  construc- 
tion, on  using  ordinary  care  and  skill,  and  taking  reason- 
able precautions  to  sustain  the  land  of  the  other.'   Within 
the  meaning  of  this  section  the  defendants  for  all  purposes 
properly  connected  with  the  use  of  the  land  as  a  street 
were  ootermlnous  owners  with  the  plaintiff  as  to  the  portion 
of  her  lot  situated  immediately  adjoining  the  street,  They 
were,  therefore,  under  obligation  In  constructing  the  tunnel 
to  use  ordinary  care  and  skill  and  take  reasonable  precau- 
tions to  sustain  the  land  of  the  plaintiff  as  a  coterminous 
owner,  VJhlle  this  is  the  rule  with  respect  to  coterminous 
owners  under  the  code,  it  is  clear  that  a  similar  rule  must 
apply  with  respect  to  the  construction  of  the  tunnel  in 
that  part  of  the  street  belonging  to  the  plaintiff.  As 
they  occupy  such  mutual  relations  to  each  other  with 
respect  to  the  soil  of  that  part,  the  defendants  would  be 
under  the  like  obligation  to  use  ordinary  oare  and  skill 
and  take  reasonable  precautions  to  avoid  injury  to  that 
part  of  the  land  of  the  plaintiffs  in  which  they  were  con- 
structing the  tunnel.  With  respect  to  the  parcel  of  the 
land  situated  in  the  street,  therefore,  if  the  defendant 
failed  to  use  such  care  and  skill  and  take  such  precautions, 
it  would  be  acting  beyond  its  authority  and  would  be,  with 
respect  to  the  injury  caused  by  such  neglect,  a  trespasser 
upon  the  real  property  of  the  plaintiff," 

The  case  of  VETERANS  WELFARE  BOARD  v.  CITY  OP  OAKLAND,  7k 
Cal.  App.  2d  818,  Involved  the  situation  where  the  defendants  in  con- 
structing an  approach  on  the  Oakland  side  of  the  low  level  tunnel 
between  Alameda  and  Contra  Costa  Counties  and  on  the  land  immediately 
adjacent  to  the  property  of  plaintiff,  cut  through  a  hill  and  made  a 
deep  excavation  with  the  result  that  plaintiff's  property  was  loft 
unsupported  and  partially  slipped  into  the  excavation.   The  court 
there  held  that  the  complaint  stated  a  cause  of  action  in  Inverse 
condemnation  against  the  defendant  Joint  highway  district. 
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I  have  set  forth  above  a  general  discussion  of  the  situa- 
tion presented  by  your  request.   Because  of  the  scarcity  of  law  on 
the  subject  In  California,  I  do  not  believe  It  advisable  to  attempt 
to  lay  down  any  general  rule  In  response  to  Question  1  In  your 
request  as  to  the  obligation  of  the  City  to  protect  private  property 
from  encroachment  of  either  excavation  t  embankment  In  connection 
with  street  grading.  Rather,  I  would  suggest  that  from  time  to  time 
as  the  question  arises  In  the  planning  and  execution  of  street  Im- 
provements that  you  contact  me  for  an  opinion  on  the  particular 
factual  situation  therein  Involved, 

In  response  to  Question  2  of  your  request,  I  would  not  give 
a  categorical  answer  as  to  the  City's  liability  for  damages  directly 
or  Indirectly  attributable  to  the  grading  of  Harkness  Avenue.   I  do 
call  to  your  attention  the  fact  that  a  claim  for  damages  has  already 
been  filed  by  defendant  Rodriguez  in  the  sum  of  ^?10,000,  which  claim 
is  a  condition  precedent  to  the  commencement  of  any  legal  action  by 
Mr,  Rodriguez,   Because  of  the  unsettled  state  of  the  law  In  Calif- 
ornia and  the  definite  rule  of  law  in  many  Jurisdictions  v/hich  have 
similar  constitutional  provisions  as  that  In  California  forbidding 
the  damaging  of  provate  property  for  a  public  purpose  without  the 
payment  of  compensation,  I  do  state  that  there  would  be  a  great 
possibility  In  the  Instant  case  that  the  City  could  be  held  liable 
to  Mr.  Rodriguez  for  damages  sustained  by  him  as  a  result  of  excava- 
tion on  Harkness  Avenue  made  during  the  grading  thereof. 

This  being  the  situation,  I  am  of  the  opinion,  in  response 
to  Ouestlon  3  In  your  request,  that  the  City  would  be  Justified  in 
taking  all  reasonable  steps  to  prevent  further  damage  to  or  a  complete 
destruction  of  the  Rodriguez  property,  which  I  believe  from  your 
request  to  be  inevitable  unless  certain  steps  are  taken  Immediately. 
Therefore,  in  response  to  Question  3p   you  are  advised  that  the  City 
could  enter  Into  private  property  in  order  to  take  the  necessary 
steps  to  prevent  further  damages  to  the  Rodriguez  property.   In  this 
regard,  however,  the  right  to  enter  upon  said  property  should  first 
be  acquired  by  permission  of  the  owner  thereof  if  possible,  or  by 
eminent  domain. 

In  response  to  Ouestlon  l\,   you  are  advised  that  under  the 
circumstances  act  forth  above,  expenditure  of  City  funds  for  this 
purpose  would  be  a  legal  one* 

Respectfully  submitted, 

LSM  DION  R.  HOLM,  City  Attorney 

TO:   Department  of  Public  V.'orks 

Attn:   Sherman  P.  Duckel,  Director 
260  City  Hall,  San  Francisco 
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SUBJECT:      MAY   LENGTH  OF  SffiVICE  IN  A,   PRIVATE  UTILITY 
AC'^UIRH)   BY  THE  CITY  UlTOER   CHARTER   SECTION 
125  BE  CREDITED   TO   SUCH   FCRMER   EMPLOYEES 
WITH  RESPECT   TO   THE  ANNUAL  VACATION  UNDH^ 
CHARTER   SECTION    151. 1| 

Gentlemen: 

We  have  your  request  for  ai  opinlcn  aa  follows: 

REQUEST 

"In  January   1953   the   former   employees  of   the  California 
Street  Railroad  System  vd.  11  have  been  in  the    service   of 
the    city   and   county   for   one   year  and  will   therefore  be 
entitled   to   a   vacation  during   the   calendar  year  of    1953» 

"The  representative   of   one   of   the  Carmen' s  Unions  has 
asked   if   such  employees  who  had   at   least   four  years   of 
service  under   the   private  ownership  of   that   operation 
are   entitled   to   three  weeks'    vacation  pursuant   to  charter 
provision.      I   advised   this  representative    that   we   interpret 
Section   151»U  to  require   five  years  of   service  under  the 
city   and    county, 

"Will  you  advise  us   if   the  understanding   outlined   above 
is  correct." 

OPINION 

Rights  of  former  employees  of  the  Market  Street  Railway,  ac- 
quired under  Section  125  of  the  Charter,  have  been  decided  by  the 
appellate  court  of  this  state  in  the  cases  of  Hanlon  y»  Wolff,  72 
Cal.  App.(2d)  53;  Mullin  v,  Henderson,  75  Cal.  (2d)  117;  Kenny  v. 
Wolff,  102  Cal.  (2d)  132 

The  decisions  of  the  trial  court  in  favor  of  the  employees  in 
all  these  cases  was  affirmed  upon  appeal  by  the  District  Coxxrt  of 
Appeal  and  a  hearing  denied  by  the  Supreme  Court. 

In  the  case  of  Kenny  v.  Wolff,  supra,  it  was  held  that  the 
former  Market  Street  employees  were  entitled  to  seniority  rights 
from  the  dates  of  their  original  employment  with  the  Market  Street 
Railway  Company  in  matters  relating  to  discharges,  layoffs,  re- 
employment, promotional  examinations,  credit  for  length  of  service, 
the  assignment  of  positions,  if  length  of  service  is  a  factor  In 
such  assignments. 
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The  court  decisions,  supra,  with  respect  to  the  Market  Street 
Railway  employees,  are  equally  applicable  to  the  former  employees 
of  the  California  Street  Railroad  System,  both  having  been  acquired 
pursuant  to  Charter  section  125. 

Section  I51«i|-  reads  as  follows: 

"Every  person  employed  In  the  city  aid  county  service 
shall,  after  one  year's  service,  be  allowed  a  vacation 
with  pay  of  two  calendar  weeks,  annually,  as  long  as 
he  continues  in  hla  employment,  provided  that,  after 
five  years'  service  every  person  so  employed  shall  be 
allowed,  as  long  as  he  continues  in  his  employment,  a 
vacation  with  pay  of  fifteen  days,  annually,  calculated 
as  hereinafter  provided  .  ,  ." 

In  my  opinion  service  with  the  California  Street  Cable  Railroad 
System  shall  be  deemed  service  with  the  city  and  in  computing  the 
length  of  city  service  it  shall  be  computed  as  of  the  date  the  for- 
mer employees  Joined  the  California  Street  Railroad  System.   (See 
Kenny  v.  Wolff,  supra)  . 

You  are  advised  that  former  employees  of  the  CsQ.  ifornia  Street 
Railroad  System,  after  one  year' s  service  with  the  City,  are  en- 
titled to  a  vacation  with  pay  of  fifteen  days  annually  under  Charter 
Section  I5l»i4-  when  the  total  length  of  employment  with  the  private 
compajiy  and  the  city  amoiints  to  five  years  of  service. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attention  Mr.  VJilliam  L.  Henderson 

Personnel  Director  and  Secretary 


JGMcB 
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SUBJECT  I      EARLIEST  TIME   OF   NEGOTIATION  FOR   OR 
ACQUISITION  BY  AGENCY   OF    LAND    IN 
REDEVELOPMENT   PROJECT  AREA. 

Gentlemen: 

We  are  in  receipt  of  your   request  for   an  opinion  aa  follows: 

"At   the   regular  Agency  meeting   of  October   21,    1952, 
Agency  member   Paul  T.    O'Dowd   inquired    .    .    .    concerning 
the   soonest  possible   time   at   vhich  the  Agency  will  be 
able   to  begin  negotiations  with  property   owners   for 
acquisition  of    the  property   in  redevelopment  project 
areas. 

"In   scheduling   future  redevelopment    operations  with 
regard   to   land   acquisition,   we  have  been  studying 
§337i4.5»    5337i|6   and   ^3326?  of   the  California  Community 
Redevelopment  Law.      The   problem  raised   is  how    soon 
after  adoption  of   the  official  redevelopment  plan  by 
the  Board  of  Supervisors  can   condemnation  proceedings 
be  instituted   as   the  first   step  in  land  acquisition. 

"Section  337I4.5  provides  for  a  period  of  frcmi  30   to  90 
days   after   adoption   of   the   official    plan  for   owners 
In  the  area   to  enter   into  binding  agreements  for  parti- 
cipation.     Section  337^4-6  requires,    after  the   ejp  iration 
of   this   pertod,    a   30-day  waiting    period  for   commencement 
of  any  court  action   to   test  the  validity  of  all  proceed- 
ings up  to  this  point,    and   adds: 

•Upon  the    expiration  of   said  30-day   stay  the 
Agency   shall  have   the   authority  to  execute 
such  plem.  * 

"I   should   like  your  advice   on  the  question  whether  or  not 
any   land   acquisition,    either  by   condemnation  or   otherwise, 
can  be    started  before   the   expiration  of   the   30-day  period 
provided  for   in  §337i;6," 

OPINION 

Your  letter  presents  two  questions  for  opinion: 

(1)   What  is  the  earliest  time  when  the  local  Redevelopment 
Agency  may  be  able  to  begin  negotiations  for  acquisit- 
ion of  property  wL  th  persons  owning  real  property  in 
redevelopment  project  areas? 
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(2)   Can  l&nd   acquisition  in  a  redevelopment  project 
area,  either  by  condemnation  or  otherwise,  be 
started  before  the  expiration  of  the  30-day  perl*d 
provided  by  section  33714-6  of  the  Health  Je  Safety 
Code? 

An  opinion  in  response  to  your  first  question  d  epends  upon 
the  powers  granted  to  a  redevelopment  agency  by  the  Community 
Redevelopment  Law  (Health  k   Safety  Code,  Div.  21;,  Part  1),  as 
well  as  any  restrictions  which  may  be  imposed  on  a  redevelopment 
agency  by  said  Law  or  by  contract  between  the  Agency  and  the 
Housing  and  Home  Finance  Agency. 

The  Community  Redevelopment  Law  grants  to  a  redevelopment 
agency,  among  other  powers,  the  power  to  .  .  .  make  and  execute 
contracts  and  other  instruments  necessary  or  convenient  to  the 
exercise  of  its  powers:   .  .  •  (Section  33263,  sub.(o),  Health  & 
Safety  Code).   Section  33700  of  the  Health  Se  Safety  Code  provides 
that  for  the  purpose  of  preparing  a  redevelopment  plan  (final) 
an  agency  shall  have  the  power,  among  other  things,  to  conduct 
negotiations.   The  term  "negotiations"  has  been  judicially  con- 
strued as  quoted: 

"Negotiations  are  the  deliberations  which  take 
place  between  the  parties  touching  a  proposed  agreement. 
To  'negotiate'  is  to  transact  business,  to  treat  with 
another  respecting  a  purchase  and  sale,  to  conduct 
communications  or  conferences.   It  is  that  which  passes 
between  parties  or  their  agents  in  the  course  of  or  in- 
cident to  the  making  of  a  contract  .  .  .  ."   (Werner  v. 
Hendricks,  l82  A.  71^.8  (Pa.);  People  v. Augustine,  20^ 
N.W.  7i+7  (Mich.)  ) 

Up  to  this  point  It  appears  that  a  redevelopment  agency 
legally  may  be  aole  to  begin  certain  negotiations  following  the 
adoption  of  a  tentative  plan  and  prior  to  the  adoption  of  a  final 
redevelopment  plan  by  the  local  legislative  body. 

The  negotiations  for  the  acquisition  of  land  in  project 
areas  necessarily  \o  uld  have  to  be  of  a  conditional  nature  so  as 
not  to  conflict  with  §33714-6  (Health  3e  Safety  Code)  which  sets 
forth  the  time  when  an  agency  may  execute  a  final  redevelopment 
plan.  In  other  words,  an  agency  vo  uld  have  to  negotiate  or  enter 
Into  a  contract  for  the  acquisition  of  land  in  a  project  area  - 
upon  such  conditions  as:   (a)  that  the  redevelopment  plan  will 
be  approved  by  the  local  legislative  body;  (b)  that  the  purchase 
Of  the  land  shall  be  consummated  following  the  date  when  the  plan 
can  be  executed,  and  other  necessary  conditions.   However,  be- 
cause of  restrictions  and  limitations  imposed  on  the  local 


Opinion  No.  651 
January  29,  1953 
Page  3. 


Agency  by  the  terms  of  its  Contract  for  an  Advance  with  the 
Hou8li;g  and  Home  Finance  Agency  (June  30,  1950),  It  Is  not  pos- 
sible for  the  local  Agency  to  take  advantage  of  the  aforesaid 
laws  and  powers  in  respect  to  land  acquisition. 

An  examination  of  said  Contract  and  its  amendments  discloses 
that  it  was  intended  by  the  Housing  and  Home  Finance  Agency  that 
any  funds  advanced  by  it  to  the  local  Agency  under  said  Contract 
as  amended  were  "for  use  by  it  in  meeting  the  reasonable  and 
proper  costs  incurred  by  it  for  such  surveys  and  plans  as  are 
necessary,  etc,"  The  section  of  said  contract  from  which  the 
foregoing  quotation  was  excerpted  is  quoted  as  follows: 

'•WIT.>I£SSETH  THAT,  in  consideration  of  the  mutual 
covenants,  promises  and  representations  contained  herein, 
the  parties  hereto  do  agree  as  follows: 

"1.   Subject  to  the  terms  and  conditions  set  forth 
in  Part  II  (which  Part  II  is  dated  June  26,  1950)  of  this 
Contract,  the  Administrator  hereby  agrees  to  make  to  the 
Local  Public  Agency  an  advance,  as  hereinafter  provided, 
for  use  by  it  in  meeting  the  reasonable  and  proper  costs 
Tncurred  by  it  for  such  surveys  and  plans  as  are  necessary 
in  preparation  of  a  certain  slum  clearance  and  urban  re- 
development project  or  projects  situated  in  the  following 
areas  in  said  City  and  County  of  San  Francisco,  Califor- 
nia:"  (Contract  for  an  Advance,  Part  I,  page  1,  paragraph 
1). 

Said  Contract  contains  other  restrictions  in  respect  to 
purposes  for  vAiich  such  advance  funds  may  be  used,  such  restrict- 
ions being  quoted  as  follows: 

"13  (a)   No  part  of  the  advance,  and  no  other 
moneys  deposited  pursuant  to  this  Contract  in  the 
Surveying  and  Planning  Fund,  shall  be   used 

"(1)  ... 

"(2)   To  make  payments  for  the  assembly,  clearance, 
preparation,  sale  or  lease  of  property  for  development 
or  redevelopment  of  any  project,  including  payments  for 
options  for  the  purchase  of  land,  acquisition  of  land, 
payments  for  condemnation  proceedings,  construction, 
demolition  or  removal  work  or  other  site  Improvements, 
in  the  undertaking  of  any  project,  and  for  laaterials, 
supplies  and  equipment  for  use  in  the  undertaking  of 
any  project;   .  .  ."   (Contract  for  Advance,  Part  II, 
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"page   9,    paragraph  13,    sub-paragraph   (a)    (2)    ) 

The  administrative  e;pense  Involved  In  carrying  out  nego- 
tiations for  property  acquisition  will  be  considerable.  In  my 
opinion  such  function  Is  not  contemplated  In  planning  and  sur- 
veying  operations,    to  which  said  Contract  la  limited. 

In  response  to  your  second  question,  I  refer  to  the  last 
paragraph  of  §337^4-6,  Health  je  Safety  Code,  which  la  quoted  as 
follows: 

"Upon  the   expiration  of    the   30   day    stay,    the   agency 
has   the   authority  to    execute   the  plan."      (Emphasis  added) 

The   underlined   expression  Implies   that  prior   to   the  expiration 
of   said    stay   the   agency  had  no  authority   to   execute  or   carry   out 
the   final  redevelopment  plan.      This   Implication  Is   supported  by 
the    several  provisions   of  the  ComiTiUnlty  Redevelopment  Law  re- 
quiring  consideration,    determination  and   action  by   the    local   leg- 
islative   body  on  the   final  redevelopment  plan.      The   terra  "author- 
ity"   is   defined    Judicially,    as   follows: 

"Authority  is   the   lawful  delegation  of  power  by  one 
person   to   another." 

Rucks-Brandt  Con s t.   Co.    v.    Price , 
2J  P.  (2d)    696~(0kT7) 

and 

"Authority  is  power  of  an  agent  to  affect  legal 
relaticrs  of  the  principal  by  acts  done  in  accord- 
ance with  the  principal' s  manifestations  of  consent 
to  him." 

Well-McLaln  Co.  v.  Maryland  Casualty, 

— 25y  N.vi.  iis>  (Wis.) 

Webster's  New  International  Dictionary,    2nd  Edition,   Unabridged, 
1914.5*    defines    the    term  "authority"    as  is   quoted: 

"1.      Legal  or   rightful  power;    a  right  to  command 
or   to  act;   dominion;    Jurisdiction;    ..." 

Accordingly,  until  the  expiration  of  said  stay,  an  agency 
has  no  authority  to   execute   the  plan. 

By  way  of   summary,    and   in  reponse   to  your  first  question, 
it   la  my  opinion  that    the   earliest   time   when   the   local  Agency 
may  be  able   to  begin  negotiations   for  acquisition  of  property 
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in  project  areas  is  the  date  when  the  Agency  has  authority  to 
execute  the  plan  as  stated  in  §337ij.6,  Health  k   Safety  Code,  I.e., 
"Upon  the  expiration  of  the  30  day  stay,  .  .  ." 

It  is  my  further  opinion,  in  response  to  your  second 
question,  that  laid  acquisition  in  a  redevelopment  project 
area  cannot  be  started  either  by  condemnation  or  otherwise 
before  the  e:p  iration  of  said  30  day  stay. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:  Redevelopment  Agency 

512  Golden  Gate  Avenue 
San  Francisco  2 

Real  Estate  Department 
375  City  Hall 
San  Francisco  2 


JEB 


OPINION  NO.    652 
January  30,    1953 


SUBJECT:      APPOINTMENT   OF  ATTORNEYS    IN   PUBLIC   ADMINISTRATOR'S 
OFFICE;   APPROVAL  BY  CHIEF  ADMINISTRATIVE  OFFICER 
OF   SUCH  APPOINTi-IENT 


D«ar  Sir: 

I   ara  In  receipt  of  your   request   for   opinion  in  part   as 
follows: 

REQUEST 

"I  would   also   like   to   be  advised   as   to  whether   the   select- 
ion of  attorneys   for    the   Public  Administrator's  Office   is 
subject   to   the   approval  of   the  Chief  Administrative   Officer. 

"Paragraph  2   of  Section  61  of  the  Charter   provides   that: 
'The   Public  Administrator    shall  appoint   and   at  his   pleasure 
may   remove   an  attorney   vho   shall  be  paid   an  annual   salary 
of  eight   thousand   dollars    (s?8,000).      He  may  als«  appoint 
such  assistant   attorneys   as  may  be  provided  by   the  budget 
and   annual   appropriation  ordinance.' 

"Paragraph  3   of   Section  20   of   the  Charter   provides   as  follows: 
'Non-civil   service   appointments   and  any   temporary  appoint- 
ments  in  any  department    or    subdivision  thereof,    and   all 
removals  therefrom  shall  be  made  by   the  department   head   or 
bureau  head   designated   as   the   appointing    officer  only  with 
the  approval  of  the  Chief  Administrative   Officer   or    the   board 
or    commission  in  charge,    as   the   case  may  be.' 

"There   is  a  question  as   to   whether   the    two  provisions  of   the 
Charter  referred   to   conflict  or   supplement  each  other." 

It  will  be   recalled   that   in  the   portion   of  your  request  not 
set   forth  above,    you  asked  for  my   advice   concerning   the   procedure 
to  be   followed  by  you   in  making   a   temporary  appointment  of    a 
Public  Administrator   pending  certification  to  you   of   a   civil   ser- 
vice eligible   for  the  office.      Since  my  advice  was  given  orally   to 
you  upon  that   issue,    and    since  you  made   such   temporary  appoint- 
ment,   that  question   is  now  moot.      Hence,    no  reference  will  be  made 
thereto   in  the   opinion  which  follows. 

OPINION 

By  virtue  of  the  provisions  of  Section  li|2  of  the  Charter, 
such  attorney  or  attorneys  as  might  be  appointed  by  the  Public 
Administrator,  pursuant  to  the  power  granted  him  by  the  above- 
quoted  provisions  of  Section  61  of  the  Charter,  are  excepted  from 
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civil  service.   Thus,  smd  within  the  meaning  of  the  portions  of 
Section  20  of  the  Charter  set  out  hereinbefore,  any  such  attorney 
would  hold  a  'non-civil  service  appointment'. 

With  regard  to  any  'non-civil  service'  and  'any  temporary' 
appointment  in  departments  under  your  jurisdiction,  your  approval 
is  required  to  validate  such  appointment  (see  Section  20,  as 
above  noted) .  As  Sections  60  and  61  of  the  Charter  endow  you 
with  supervision,  direction  and  control  over  the  office  of  the 
Public  Administrator,  you  are  advised  that  while  the  power  of 
appointment  of  any  attorney  in  the  Public  Administrator' s  Office 
rests  solely  in  the  Public  Administrator,  such  appointment  is 
necessarily  subject  to  your  approval. 

Respectfully  submitted, 

DION  R.  EOU\ 
City  Attorney 

TO:  Mr.  Thomas  A.  Brooks 

Chief  Administrative  Officer 
239  City  Hall 
San  Francisco  2 


WFB 


OPINION  NO.  653 
January  30,  1953 

SUBJECT:   AUTHORITY  OF  GRAND  JURY  TO  ORDER  TRANSCRIPT 
OF  WITNESSES  IN  CIVIL  INVESTIGATIONS. 

Dear  Sir: 

This  office  Is  In  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Transmitted  herewith  are  - 

"1,   Court  Reporter  Robert  A,  Fortlnl's  claim 
dated  November  1952  for  transcriptions  of 
testimony  of  three  witnesses  before  the 
Grand  Jury,  original  and  five  copies,  in 
the  total  amount  of  ..;l52,25. 

"2,   Court  Order  dated  December  9,  1952,  signed 
by  Albert  C.  Wollenberg,  Presiding  Judge  of 
the  Superior  Court,  requesting  said  trans- 
cripts and  ordering  the  payment  thereof  out 
of  public  funds* 

"3»  The  transcripts  cover  the  testimony  of  vrlt- 
nesses  regarding  governmental  efficiency, 

"Your  opinion  is  requested  as  to  whether  this  claim 
may  be  legally  paid  out  of  the  funds  of  the  city 
and  county," 

OPINION 

I  have  considered  the  exhibits  attached  to  your  request  and 
listed  therein  and  have  determined  that  the  testimony  was  actually 
given  before  the  grand  Jury  and  that  the  court  reporter  was  present 
and  reported  It  In  shorthand.  Further  the  grand  jury,  through  the 
presiding  Judge  of  the  Superior  Court,  requested  the  reporter  to 
transcribe  the  testimony  and  furnish  an  original  and  five  copies  to 
the  grand  Jury.   The  Superior  Court  also  issued  an  order  approving 
payment  of  the  bill  for  the  reporter's  transcripts  to  be  charged  to 
the  proper  appropriation. 

If  the  testimony  In  the  transcripts  dealt  vfith  matters  upon 
which  indictments  were  returned,  there  would  be  no  question  that 
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payment  should  be  made,   (See  Section  925,  Penal  Code)    The 
transcripts  here  deal  with  certain  investigations  made  by  the 
grand  Jury  concerning  the  efficiency  of  the  city  and  county  gov- 
ernment of  San  Francisco,  and  consequently  do  not  come  under  the 
provisions  of  Section  925  of  the  Penal  Code. 

Section  928  of  the  Penal  Code,  however,  provides  as  one 
of  the  duties  of  the  grand  Jury  that  "It  shall  also  be  the  duty  of 
every  grand  Jury  to  investigate  and  report  upon  the  needs  of  all 
county  officers  in  its  county  •  .'."i  and  further  provides  that 
"Any  and  all  expenses  incurred  under  this  section,  and  also  the  per 
diem  and  mileage  v;here  allov/ed  by  law,  of  the  grand  Jurors,  shall 
be  paid  by  the  treasurer  of  the  county  out  of  the  general  fund  of 
said  county  upon  warrants  drawn  by  the  county  auditor  upon  the  writtai 
order  of  the  Judge  of  the  superior  court  in  said  county," 

While  I  have  not  received  copies  of  the  transcripts  and  con- 
sequently have  not  had  an  opportunity  to  read  them,  I  presume  that 
they  follow  the  general  tenor  of  the  inquiry  that  the  grand  Jury  is 
directed  to  accomplish  by  the  Penal  Code  to  investigate  and  report 
upon  the  needs  of  all  county  officers,  and  that  the  grand  Jiiry  was 
acting  in  accordance  with  the  mandate  of  Section  928  of  the  Penal 
Code  in  taking  this  testimony. 

It  is  generally  recognized  that  where  a  number  of  persons 
are  deliberating  upon  a  given  set  of  facts  which  are  based  upon  oral 
testimony  of  witnesses,  their  deliberations  are  aided  if  they  have 
available,  in  writing,  the  testimony  of  these  witnesses.   It  is  in 
keeping  with  the  present  practice  of  inquisltory  bodies,  of  the  type 
of  the  grand  Jury,  to  obtain  transcripts  of  all  of  their  proceedings. 
This  method  makes  it  possible  for  the  grand  Jury  to  properly  carry 
out  the  directions  contained  in  Section  928  of  the  Penal  Code  which 
I  have  quoted  above* 

Since  this  inquiry  was  a  proper  exercise  of  the  power  vest- 
ed in  the  grand  Jury,  then  under  the  last  paragraph  of  Section  928, 
supra,  it  becomes  a  proper  expense  and  one  that  may  be  paid  out  of 
the  funds  of  the  City  and  County  of  San  Francisco. 

I  advise  you  therefore  that  this  claim  may  be  legally  paid 
out  of  the  funds  of  the  city  and  county. 


Respectfully  submitted. 


BJ\' 


DION  R,  HOLM 
City  Attorney 
To:   Mr,  Harry  D.  Ross 
Controller 


OPINION  NO.  bSk 
January  30,  1953 


SUBJECT:   EFFECT  OF  ELECTIONS  CODE,  SECTION  5699,  UPON 
EMPLOYEES  W:.iO  ARE  WORKING  OVERTURE 


Dear  Slrj 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"On  November  1;,  1952  (Election  Day)  several  of 
our  regular  monthly  employees  In  the  Operating  Bureaus 
of  this  department  were  required  to  work.  As  you  know, 
Election  day  is  a  regular  holiday  for  monthly  employees 
and  all  such  employees,  whether  they  worked  or  not, 
were  paid  for  this  day.   Those  who  did  work,  put  in 
only  6  hours'  time,  as  all  Operating  Bureaus  were  closed 
to  allow  the  per  diem  men  2  hours  off  to  vote.   The 
monthly  men  were  paid  for  the  6  hours  worked  which  was 
in  addition  to  their  holiday  pay  for  the  full  day. 

"As  the  employees  have  protested  this  ruling 
I  would  request  your  opinion  on  whether  these  employ- 
ees are  entitled  to  8  hours  pay  or  are  only  to  be  paid 
for  the  6  hours  actually  worked," 

OPINION 

The  authority  for  granting  employees  two  hours  off  to  vote 
is  found  in  Section  5699  of  the  elections  Code,  which  reads  as  fol- 
lows: 

"Leave  of  Absence  from  Employment  to  Vote  With- 
out Deduction  of  'ages  or  Penalty  for  absence.  Every 
voter  shall,  on  the  day  of  every  general,  direct  pri- 
mary or  presidential  primary  election  at  which  he  is 
entitled  to  vote,  be  entitled  to  absent  himself  from 
any  service  or  employment  in  which  he  is  then  engaged 
for  two  consecutive  hours  between  the  time  of  opening 
and  the  time  of  closing  the  polls.  The  voter  shall 
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not,  because  of  30  absenting  himself,  be  liable  to  any 
penalty,  ncr  shall  any  deduction  be  made  on  account 
of  such  absence  from  his  usual  salary  or  wages," 

From  your  request  the  facts  show  that  the  employees  who 
worked  on  election  day  were  paid  for  the  full  day  and  for  the  month 
of  November  received  their  .regiilar.  monthly  pay  as  provided  in  the 
salary  ordinance.  The  time  that  they  actually  worked  on  election 
day  was  overtime  and  was  paid  to  them  on  the  basis  of  the  actual 
time  that  they  were  on  the  Job,   Section  5699,  supra,  states  that  no 
deduction  shall  be  made  by  such  absence  (two  hours  off  to  vote)  from 
the  usual  salary  or  wages  of  the  employee,   "Usual"  is  defined  in 
Webster' s  New  International  Dictionary,  Second  Edition,  Unabridged, 
aa;   "Such  as  is  in  common  use;  such  as  occurs  in  ordinary  practice." 
The  usual  salary  of  the  employees  Involved  in  the  request  would  not 
be  the  overtime  worked  on  the  holiday  nor  would  there  by  any  guar- 
antee that  they  would  be  paid  eight  hours  for  that  day.  You  have 
indicated  that  you  closed  operations  at  the  end  of  six  hours  and 
that  the  employees  were  paid  for  this  period.   Therefore,  you  have 
not  made  any  deduction  from  their  usual  salary  or  wage* 

The  purpose  behind  the  legislature  adopting  Oectlon  5^99 
of  the  Elections  Code  is  to  encourage  all  persons  to  exercise  their 
right  to  vote.  The  legislature  recognizod  the  importance  of  the 
fact,  that  if  a  person  were  to  suffer  a  reduction  in  wages  or  salary, 
if  he  took  time  off  to  vote,  he  would  tend  toweig|a  the  economic 
loss  to  him  and  his  family  against  the  desire  to  exercise  his  privi- 
lege of  voting.  The  legislature  felt  that  in  many  cases  the  scales 
would  be  tipped  in  favor  of  the  economic  pressure  of  the  need  for  the 
full  salary  or  wage  for  that  day  and  consequently  the  employee  would 
not  vote.  This  section  eliminates  the  necessity  of  the  employee 
having  to  msike  such  a  decision  by  providing  that  there  shall  be  no 
deduction  made  on  account  of  the  two  hours'  absence  from  his  usual 
salary  or  wages. 

Therefore,  under  Section  5^99  of  the  Elections  Code,  I  ad- 
vise you  that  no  employer  can  deduct  any  sum  of  money  from  the  em- 
ployees' usual  salary  or  wages,  but  at  the  same  time  he  is  not 
required  to  pay  an  employee  for  an  additional  two  hours  overtime 
if  the  employee  is  called  in  to  work  on  that  day. 

Respectfully  submitted, 

BJW  DION  R,  HOLM, 

City  Attorney 

To:   Mr,  Sherman  ^,  Duckel 

Director  of  Public  V/orks 
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Opinion  No.  655 
February  2 ,  1953 


SUBJECT:   SIGNS  PROHIBITING  PARKING  ON  LAWNS  OR  PATHS  OF 

GOLDEN  GATE  PARK 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"Considerable  damage  is  done  by  motorists  park- 
ing on  the  lawns  in  Golden  Gate  Park,   To  allev- 
iate this  condition,  I  plan  to  have  signs  erected 
in  every  automobile  entrance  to  Golden  Gate  Park 
reading  'parking  prohibited  on  lawns  or  paths', 

"Please  advise  me  whether  this  will  be  sufficient 
or  whether  additional  signs  will  be  required  in  the 
park  itself  in  order  to  enforce  this  no  parking  ban," 


OPINION 

Parking  on  lawns  and  paths,  as  indicated,  obstructs 
the  free  passage  and  use  in  the  customary  manner  of  those  areas. 
Such  parking  is  therefore  a  public  nuisance  under  Section  370 
of  the  Penal  Code  of  the  State  of  California  which  reads  as 
follows: 

"§370.  /Public  nuisances  defined^^  Anything  which 
is  injurious  to  health,  or  is  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of 
property,  so  as  to  Interfere  with  the  comfortable 
enjoyment  of  life  or  property  by  an  entire  community 
or  neighborhood,  or  by  any  considerable  number  of 
persons,  or  unlawfully  obstructs  the  free  passage  or 
use,  in  the  customary  manner,   of  any  navigable  lake, 
or  river,  bay,  stream,  canal,  or  basin,  or  any  public 
park,  square,  street,  or  highway,  is  a  public  nuisance, 
2Enacted  l872;  Am, Code  Amdts,  1673-71^.,  p.  i;31j/" 
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One  who  comnits  a  public  nuisance  as  above  defined  is 
guilty  of  a  miademeanor  under  Penal  Code  Section  372,  whicti  reads 
as  follows: 

"§372.   Maintaining  a  nuisance,  a  misdemeanor.   Every 
person  who  maintains  or  comnits  any  public  nuisance, 
the  punishment  for  which  is  not  otherwise  prescribed, 
or  who  wilfully  omits  to  perform  any  legal  duty  relat- 
ing to  the  removal  of  a  public  nuisance,  Is  guilty  of 
a  misdemeanor.  /Enacted  1872/ 

Punishment  for  such  a  misdemeanor  is  imprisonment  in 
the  County  Jail  for  not  exceeding  six  months,  or  by  fine  not 
exceeding  $500.00,  or  by  both,  under  Penal  Code  Section  19. 

Your  attention  is  crlled  to  Section  19  of  the  ^ark  Code, 
City  and  County  of  San  Francisco,  which  reads  in  part  as  follows: 

"...  iTor  shall  any  oerson  park  any  automobile  or 
other  vehicle  on  any  lawn  or  planted  section  in  any 
park,  square,  avenue,  grounds,  or  recreation  center, 
or  in  any  pedestrian  or  equestrian  lane  therein.   ..." 

Your  attention  is  further  called  to  Section  16  of  said 
■^ark  Code  which  reads  as  follows; 

"Signs  and  Notices  to  Be  Obeyed.   No  person  shall  disobey 
any  instruction,  sign  or  notice  posted  by  the  Park  Commis- 
sion in  any  oark,  square,  avenue,  grounds,  or  recreation 
center,  or  in  any  building,  structure,  construction  or 
erertion  thereon  for  the  control,  management,  or  directlcn 
of  such  park,  square,  avenue,  grounds,  recreation  center, 
building,  structure,  construction  or  erection." 

The  erection  of  warning  signs  either  at  automobile  entrances 
to  Golden  Gate  Park  or  other  strategic  locations  therein  is  not  leg- 
ally required  but  has  a  very  practical  preventive  value. 

Respectfully  submitted, 

DION  R.  HOLM 
DJK  City  Attorney 

To:   Mr.  David  E.  Lewis 
General  Manager 
Recreation  and  ^ark  Det)t, 


OPINION  NO.  656 

February  3»  1953 

SUBJECT:   SAN  FR'VNCISCO  POLICE  AUTHORITY  TO  ASSIST 

SHERIFF  TO  ^UELL  RIOT  IN  JAIL  #2  IN  SAN  MATEO 
COUNTY. 

Dear  Sir: 

I  am  In  receipt  of  your  request  for  an  opinion  as  follows! 

REQUEST 

"Since  the  disturbance  at  County  Jail  #2,  some 
months  ago,  it  has  come  to  my  mind  that  a  question  should 
be  placed  before  you  as  to  the  limit  the  Sheriff's  Office 
would  have  Insofar  as  calling  upon  the  San  Francisco 
Police  Department  to  assist  in  quelling  any  future  dis- 
turbance. 

"The  reason  we  ask  this  question  is  that  County 
Jail  #2  is  located  in  San  Mateo  County  and  vje  would  be 
pleased  to  hear  as  to  whether  or  not  we  are  within  our 
rights  to  ask  the  San  Francisco  ^olice  Department  for 
this  assistance  and  if  they  co'.ld  come  into  another 
county." 

OPINION 

Section  35t7  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides  as  follows: 

"In  the  suppression  of  any  riot,  public  tumult, 
disturbance  of  the  public  peace  or  organized  resistance 
against  the  laws  or  public  authority,  the  chief  of  po- 
lice, in  the  lawful  exercise  of  his  functions,  shall 
have  all  the  powers  that  are  now  or  that  may  be  con- 
ferred on  the  sheriff  by  the  laws  of  this  state." 

Section  26610  of  the  Government  Code  provides: 

"The  sheriff  of  any  county  which  maintains  a 
Jail  in  another  county  has  the  same  control  and  super- 
vision of  the  property,  personnel  and  inmiites  that  he 
would  have  if  the  jail  were  located  within  the  bound- 
aries of  the  county  which  maintains  it." 
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You  are  accordingly  advised  that  ycu  are  within  your 
rights  in  seeking  aid  from  the  San  Francisco  Police  Department 
for  the  quelling  of  any  disturbance  in  County  Jail  #2, 


Respectfully  submitted, 


EFD 


T(^:  Mr,  Dan  Gallagho'" 
Sheriff, 

City  and  County  of 
City  Hall 


DION  R.  HOLM 

City  Attorney 


San  Francisco 


OPINION  NO.    657 

February  i+,    1953 

SUBJECT:      POVffiR  OF   THE  CIVIL  SERVICE   COmiSSION  TO  AMEND 
RULES   REGARDING   UNLIMITED  LEAVES  OP   ABSENCE 
FOR   OUTSIDE  EMPLOY!'iENT 

Dear  Sir: 

This  of rice  is  in  receipt  of  a  request  for  opinion,  as 


follows: 


REQUEST 


"We  enclose  a  copy  of  a  letter  addressed  to  President 
V/alsh  of  the  Civil  Service  Commission  by  George  Ellis, 
Business  Representative  of  the  Construction  and  General 
Laborers  Union,  Local  261,  in  which  Mr,  Ellis  states  that 
it  is  his  opinion  that  the  Civil  Service  Commission  has 
the  power  under  its  rule  making  authority  to  grant  him 
an  unlimited  leave  of  absence  from  his  municipal  position 
of  SubLabor  Foreman,  Department  of  Public  Works,  to  con- 
tinue his  employment  as  a  business  representative  of  the 
Union,  or  to  adopt  a  rule  vAiich  vo  uld  authorize  the  appoint- 
ing officer  to  grant  such  a  leave, 

"For  sometime  past  Mr,  Ellis  has  been  vjorking  two  hours 
per  week  (or  perhaps  a  half  day  a  week)  and  paid  for  such 
service,  and  shov;ing  on  the  timeroll  as  absent  for  the 
balance  of  the  week. 

"The  Commission  does  not  require  a  formal  leave  of  absence 
approved  by  the  Ccimission  as  provided  in  Rule  31  for 
absences  of  five  days  or  le  ss  and  such  absences  are  not 
charged  as  leave  against  the  aggregate  of  six  months' 
leave  permitted  under  Rule  31.   It  is  the  policy  of  the 
Commission  that  such  absences  are  properly  matters  of 
departmental  control  and  administration, 

"For  that  reason  arrangements  made  between  the  appointing 
officer  and  Mr.  Ellis  have  not  heretofore  been  brought 
before  the  Ccmmission  for  approval  or  disapproval.   It 
now  appears  that  the  appointing  officer  may  desire  to 
terminate  the  arrangements  and  require  Mr,  Ellis  to 
resume  his  municipal  duties  on  a  regular  and  full  time 
basis. 

"Apparently  Mr.  Ellis  believes  that  the  Commission  may 
adopt  a  rule  under  which  an  employee  could  be  granted  an 
unlimited  leave  of  absence  (for  more  than  six  months) 
for  the  purpose  of  accepting  employment  as  a  business 
agent  for  his  Union, 
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"The  Conunlssion  would  appreciate  receiving  from  you 
your  advice  as  to  vrhether  the  Crnimi3si(»n  has  such 
powers  under  the  provisions  of  Section  153  and 
Secti<Nn  li|l  of  the  Charter," 

The  letter  from  Mr.  Ellis  to  which  you  refer  and  which  was 
attached  to  your  request  for  opinion  reads  as  follows: 

"As  you  are  aware,  I  have  encountered  considerable 
difficulty  in  the  past  few  months  regarding  my  leaves 
of  absence  in  order  tr  represent  City  employees  as  a 
paid  Business  Agent  for  Local  261, 

"I  have  been  carefully  reading  over  Section  153  ff  the 
charter,  and  the  powers  and  duties  of  the  Civil  Service 
Crmmissirn  as  to  such  leaves.   It  appears  to  me  that 
it  is  vl  thin  the  pr^wer  of  your  commission  to  grant  me  a 
leave  of  absence  for  an  unlimited  period  due  to  the  fact 
that  my  work  is  connected  with  my  employment  v/ith  the  City. 

"I  feel  that  it  is  good  public-relations  and  in  the  best 
interests  of  the  City  to  have  the  employees  in  the  labor- 
ing and  related  classifications  represented  by  a  City 
employee  rn  a  leave  of  absence.   I  have  done  some  check- 
ing and  find  that  a  broad  interpretation  has  been  given 
in  the  past  to  such  leaves  of  absence  and  request  herewith 
that  the  Civil  Service  Commission  consider  and  grant  me 
such  a  leave, 

"I  refer  to  the  following  language  in  Section  153: 

"'Leaves  of  absence  to  officers  and  employees 
of  the  City  and  County  shall  be  governed  by 
rules  established  by  the  Civil  Service  Com- 
mission, provided  that  leave  of  absence  to  any 
officer  or  employee  for  the  purpose  rf  leaving 
the  City  and  County,  taking  a  position  outside 
of  the  City  and  County  service  ,  or  accepting  a 
position  in  some  department  or  office  of  the 
City  and  County  other  than  the  one  in  which  he 
is  employed  and  where  the  duties  are  in  no  way 
related  to  the  duties  covered  by  his  civil 
service  classification  shall  be  limited  to  six 
months; ' 
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"I   am  not    leaving   the  City   and  County,    and  strictly 
speaking  my  position,   while   not  paid  for  by  the  City 
and  County,   deals  \rrith   employee  problems   in  the 
classification  in  which  I  hold  Civil   Service   status, 
and  that   such  a   leave   can  be   granted  to  me   as   of 
September  2?,   1951. 

"I   trust   that   I  may  have   a  favorable   ruling  from  you»" 


OPINION 

The  Civil  Service  Commission  is  a  quasi  judicial  body  cre- 
ated by  the  Charter  and  possesses  only  those  pov;ers  expressly  con- 
ferred by  the  Charter  or  which  by  necessity  are  implied  from  the 
duties  with  which  it  is  charged  under  the  Charter.  The  question 
concerning  leaves  of  absence  for  city  employees  is  provided  for  under 
Section  153  of  the  Charter,  the  first  paragraph  of  which  reads  as 
follows: 

"Leaves  of  absence  to  officers  and  employees  of  the 
city  and  county  shall  be  governed  by  rules  established 
by  the  civil  service  commission,  provided  that  leave 
of  absence  to  any  officer  or  employee  for  the  purpose 
of  leaving  the  city  and  county,  taking  a  position 
outside  of  the  city  and  county  service,  ar  accepting 
a  position  in  some  department  or  office  of  the  city 
and  county  other  than  the  one  in  which  he  is  employed 
and  where  the  duties  are  in  no  way  related  to  the 
duties  covered  by  his  civil  service  classification, 
shall  be  limited  to  six  (6)  months;  and,  provided, 
further,  that  no  limit  shall  be  placed  on  a  leave 
of  absence  greinted  to  enable  an  officer  or  employee 
to  accept  promotion  to  a  non-civil  service  position 
in  the  same  department  in  which  he  holds  civil 
service  status,  or  promotion  to  c»-related  work 
in  another  department  or  office  of  the  city  and 
county," 

This  section  of  the  Charter  places  the  full  responsibility 
for  the  granting  of  leaves  of  absence  in  the  Civil  Service  Coimissicn, 
t«  be  governed  by  rule  thereof*   However,  the  framers  of  the  Charter, 
and  the  electorate  in  ratifying  it,  did  not  give  an  unbridled  dis- 
cretion to  the  Civil  Service  Comnission  concerning  the  typ«  of  rules 
that  they  might  adopt  covering  the  question  of  leaves  of  absence. 
The  section  sets  forth  two  types  of  leaves  of  absence,  one  which  is 
restricted  to  six  months  and  the  .other  which  is  unlimited* 
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In  order  tc  pass  a  rule  which  would  grant  the  unlimited 
leave  sought  in  your  request,  it  would  be  necessary  to  shov;  that 
the  eraplcyrcent  which  the  employee  was  going  tr  obtain  does  not  come 
v;ithin  that  portion  of  the  section  which  limits  the  leave  to  six 
months.  The  Civil  Service  Commission  has  nr  power  to  ad'^pt  a  rule 
for  unlimited  leave  of  absence  where  the  employee  is  taking  "a 
position  outside  of  the  City  and  County  service,"   (Sec.  l53»  supra) 

I  have  read  the  letter  which  was  attached  to  your  request 
from  the  union  representative,  and  note  that  in  it  he  states  that  he 
has  "done  s'^me  checking  and  find(s)  that  a  brrad  interpretation  has 
been  given  in  the  past  to  such  leaves  of  absence  and  request (s) 
herewith  that  the  Civil  Service  Commission  consider  and  grant  ite 
such  a  leave,"   I  am  not  aware  of  what  "checking"  the  writer  has 
reference  to  nor  what  interpretation  has  been  given  to  this  section 
by  the  Civil  Service  Commission,  but  in  the  light  of  the  plain 
language  of  Section  153  an  employee  could  not  accept  employment  with 
a  labor  union  as  a  'business  representative  axid  at  the  same  time 
secure  an  unlimited  leave  of  aboence.   Such  position  is  clearly  one 
"outside  01'  the  city  and  county  service"  within  the  meaning  of 
Section  153, 

V.'hile  I  recognize  the  value  of  the  work  that  the  applicant 
proposes  to  do  and  feel  that  It  v;ill  be  of  great  service  to  the 
City  and  County,  as  well  as  to  the  employees  thereof,  nevertheless, 
I  can  only  read  and  interpret  the  Charter  section  as  written  and 
advise  you  accordingly, 

I  advise  you,  therefore,  that  there  is  no  authority  in  the 
Charter  which  would  permit  the  rules  to  be  amended  so  as  to  grant  an 
unlimited  leave  of  absence  to  the  applicant,   (Sec,  153 »  supra) 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

PJW 


To:   Mr,  V.'illiam  L.  Henderson 

Personnel  Director  and  Secretary 
Civil  Service  Commission 


OPINION  NO.  658 
February  i^.,  1953 

SUBJECT:      COURT  REPORTER'S   TRANSCRIPTIONS   -    INCLUSION 
OP   "CLOSING  AROUMENT" 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"This  office  has  bef»re  It  a  Court  Reporter's 
claim  for  transcription  In  a  criminal  proceeding,  pre- 
pared by  him  upon  written  court  order  Instructing  the 
reporter  to 

"',  ,  «  prepare  a  Reporter's  Transcript  of  the 
proceedings  of  Friday,  Novanber  21,  1952,  In  the  above 
entitled  case  •  •  *  *' 

"The  Reporter  Included  the  'closing  arguments' 
In  transcription,  and  now  claims  payment  therefor* 

"Referring  to  your  opinion  No.  600,  dated 
August  27,  1952,  w©  do  not  find  that  the  'closing 
arguments'  are  included  in  material  authorised  to  be 
transcribed  at  county  expense  in  either  Sections  269 
or  27l|.  of  the  Code  of  Civil  Procedure. 

"^7111  you  please  advise  whether  said  trans- 
cribed material  may  be  paid  legally  and  of  public 
funds." 

OPINION 

As  pointed  out  in  my  opinion  No,  600,  dated  August  27, 
1952,  the  basis  for  any  payment  for  a  reporter's  transcript  ordered 
by  the  court,  out  of  City  and  County  funds,  is  found  in  Sections 
269  and  27/4.  of  the  Code  of  Civil  Procedure. 

Section  269,  Code  of  Civil  Procedure,  lists  the  material 
to  be  transcribed,  in  a  criminal  case,  upon  order  of  the  court  and 
limits  the  closing  arguments  as  follows:  "...  the  arguments  of  the 
prosecuting  attorney  to  the  Jury." 
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Section  27k»   Code  of  Civil  Procedure,  provides  in  part  aa 
follows; 

"In  criminal  cases  in  which  the  court  specific- 
ally so  directs  the  fee  for  reporting  and  for  a  trans- 
cript ordered  by  the  court  to  be  made  must  be  paid  out 
of  a  county  treasury  on  the  order  of  the  court,  except 
that  when  a  daily  transcript  is  ordered  as  provided 
in  Section  269  of  this  code  then  said  section  shall  be 
applicable;  provided,  however,  that  in  any  case,  the 
court  shall  not  order  to  be  transcribed  and  paid  for 
out  of  the  county  treasury  any  matter  or  material  other 
than  that  reported  by  said  reporter  as  prescribed  in 
paragraph  1  of  Section  269  of  this  code,  •  .  ." 

You  are  advised  therefore  that  only  the  transcription  of 
the  closing  arguments  of  the  prosecuting  attorney  to  the  jury  may  be 
legally  paid  for  out  of  the  city  and  county  treasury. 

Respectfully  submitted. 


DION  R.  HOLM 

City  Attorney 

EPD 


To  Mr.  Harry  D.  Rosa 
Controller 
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January  30,   1953 


TP.,    HENRY  W.    TURKEL,   M.D, 

Coroner 

c/o  Coroner's  Office 

650  Merchant  Street 

San  ^ranclflco  11 

RE:  lEVY  -  FRANK  SCAPPATURA  DBA  Coronet  Olive 
Oil  Company.  Orovllle.  California. 

Dear  Doctor  Turkel: 

This  will  acknowledge  receipt  of  your  letter  of 
January  2?,  1953 »  in  which  you  request  advice  on  the  proper 
procediu'e  to  follow  In  regard  to  the  "levy**  served  upon  you 
by  the  Director  of  Internal  Revenue  In  connection  with  the 
above  named  taxpayer. 

Since  receiving  yoxir  letter  I  have  ascertained  from 
your  office  that  the  property  held  by  you  Is  the  following: 
(1)  f26,35  In  cash;   (2)  a  yellow  metal  watch  and  knife; 
(3)  Bank  of  America  Passbook  Jf29;  ik)    several  automobile 
"pink  slips";  and  (5)  miscellaneous  personal  papers  and 
cancelled  checks. 

I  have  also  ascertained  from  the  Department  of 
Internal  Revenue  that  the  vehicles  which  are  the  subjects 
of  the  "pink"  slips  you  hold  have  been  levied  upon  by  the 
Department  of  Internal  Revenue,  sold,  and  the  proceeds 
from  the  sale  applied  to  Mr,  Scappatura'a  tax  delinquency. 
I  have  also  ascertained  that  the  accotmt  represented  by  the 
passbook  has  been  levied  upon  and  the  money  in  the  ac covin t 
applied  to  Mr,  i^oappatura'e  tax  delinquency. 

The  law  relative  to  the  situation  is  found  in  Section 
3710  (a)  of  the  Interned  Revenue  Code,  which  reads  as  follows: 

"Any  person  in  possession  of  property,  or  rights 
to  property,  subject  to  distraint,  upon  which  a 
levy  has  been  made,  shall,  upon  demand  by  the 
collector  or  deputy  collector  making  such  levy, 
surrender  such  property  or  ri^ts  to  such  collec- 
tor or  deputy, unless  such  property  or  right  is, 
at  the  time  of  such  demand,  subject  to  an  attach- 
ment or  execution  \mder  any  Judicial  process." 
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Since  the  property  you  hold  Is  that  of  taxpayer 
ScappetxiTG  and,  at  the  time  of  the  levy  by  the  Director 
of  Internal  ^evenvie,  was  not  subject  to  attachment  or 
execution  under  any  Judicial  process,  you  are  advised 
that  It  Is  your  duty  to  surrender  to  the  Director,  or 
his  Agent,  the  cash,  watch,  pink  slips  and  passbook 
which  you  hold. 

Normally  you  woiild  not  be  obligated  to  turn  over 
the  passbook  and  pink  slips,  since  they  are  not  "property** 
but  only  evidence  of  ownership  of  such  property.  However, 
since  the  vehicles  and  the  money  these  documents  evidence 
have  been  seiied  and  sold  by  the  Department  of  Internal 
Revenue,  they  should  also  be  surrendered^ 

The  personal  papers  and  cancelled  checks  need  not 
be  surrendered,  and,  it  may  happen,  the  Director  may  not 
want  the  watch  or  the  passbook  surrendered  to  him.   If 
this  occurs,  you  should  dispose  of  the  property  and  papers 
remaining  in  your  possession  as  you  would  in  any  case 
where  no  3b  vy  has  been  made, 

I  am  returning  the  "levy'*  for  jour   files. 
Respectfully  submitted. 


DION  R.  EOWi,    CITY  ATTORNEY 
RS:db 
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OPINION  NO.  660 
February  3,  1953 

SUBJECT:   USE  OF  COMMERCE  PLAYFIELD  FOR  PUBLIC  PARKING  LOT. 
Gentlemen: 


REQUEST 

This  will  acknowledge  receipt  of  your  letter  of  January  22, 
1953 »  requesting  information  regarding  the  above-entitled  subject. 
The  questions  and  ray  reply  thereto  are  as  follows: 

#1,   Can  the  Parking  Authority  lease  Comnerce  Playfield 
from  the  Board  of  Education  and  in  turn  sublease 
it  for  private  operation  as  a  parklnr;  lot? 

#2,  V'hat  source  or  sources  of  funds  may  be  authorized 
by  the  Authority  for  the  payment  of  rent  to  the 
Board  of  Education  under  the  proposed  lease? 

^3»   Does  the  procedure  proposed  above  require  approval 
by  the  Eoard  of  Supervisors  at  any  point?   If  so, 
when  and  what, 

OPINION 

Reply  to  question  #1.:   In  my  Opinion  No.  625  of  November 
5,  1952,  entitled  "Commerce  High  School  Playfield— Title— Procedure 
if  Surplus,"  I  issued  the  following  quoted  opinion  in  reply  to  the 
following  quoted  question  of  the  Clerk  of  the  Board  of  Supervisors: 

"Does  the  Board  of  Education  have  the  pov;er  and  authority 
to  control  the  use  of  Commerce  High  School  Playfield?" 

"The  Board  of  Education  has  the  power  and  authority  to 
control  the  use  of  Commerce  High  School  Playfield  insofar 
aa  the  same  may  be  put  to  proper  school  purposes." 

I  have  concluded  that  permitting  use  of  a  school  playfield 
as  a  public  off  street  parking  lot  is  definitely  not  a  proper  school 
purpose  and  is  not  permitted  by  law  v/hen  the  property  is  not  owned 
by  the  school  district. 

The  State  Education  Code,  Division  9,  Chapter  5»  Articles 
1  to  I4.  inclusive,  provides  various  methods  and  procedures,  under 
certain  conditions,  by  which  adiool  real  property  may  be  disposed 
of  by  the  governing  board  of  a  school  district,  but  the  code  provi- 
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sions  in  all  Instances  mentioned  in  said  Articles  apply  only  to 
real  property  owned  by  or  "belonging  to"  the  school  district. 

In  my  said  Opinion  No.  625,  it  was  stated  that: 

"Title  to  Commerce  High  School  Playfield  is  not 
vested  in  the  Board  of  Education,  nor  is  it  vested 
In  the  San  Francisco  Unified  School  District," 

This  property  was  acquired  by  the  use  of  funds  derived  from 
a  bond  issue  for  school  purposes  authorized  by  the  electorate  of  San 
Francisco,  and  the  property  thus  acquired,  never  having  been  conveyed 
to,  nor  acquired  cy,  the  Eoard  of  Education  or  the  San  Francisco 
Unified  School  District,  remains  and  vests  in  the  City  and  County  of 
San  Francisco, 

As  a  consequence  of  the  above  mentioned  facts  and  lavj,  I 
must  inform  you  that  the  Board  of  Education  cannot  lease,  legally, 
the  said  Playfield  to  the  Parking  Authority. 

Because  of  my  opinion  in  response  to  your  first,  and  above 
quoted  question,  your  second  and  third  questions  do  not  require  con- 
aideration. 

The  foregoing  opinion  does  not  mean,  however,  that  Commerce 
High  School  Playfield  cannot  be  permitted  to  be  used  as  a  public  off 
street  parking  lot.   In  my  said  Opinion  No,  625,  pages  2  to  i^. 
thereof,  I  have  set  forth  the  regular  procedure  for  the  transfer  of 
property  belonging  to  the  City  and  County  of  San  Francisco,  when  the 
property  is  no  loriger  used  advantageously  by  the  department  under 
whose  Jurisdiction  it  may  be  then  held.   Municipal  Code,  Part  1, 
Art,  2,  sections  158-163.  See  Charter  §93. 

The  Parking  Authority  is  not  a  department  of  the  City  and 
County  of  San  Francisco,  of  course,  but  is  a  State  body,  politic  and 
corporate,  and  therefore,  said  playfield  could  not  be  transferred 
to  it.  But,  If  the  control  and  jurisdiction  of  the  playfield  were 
transferred  to  the  City  and  County  of  San  Francisco  by  the  Board  of 
Education,  the  City  could  request  the  Parking  Authority  to  recommend 
the  beat  plan  for  the  use  of  the  playfield  as  a  public  off  street 
parking  lot. 


JEB 


lot      Parking  Authority 

500  Golden  Gate  Ave. 


Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


OPINION  NO,  661 
February  6,  1953 

SUBJECT:   PROCEDURE  RE^.UIRED  FOR  CREATION  OP  POSITION 
OP  BATTALION  CHIEF  IN  SALVAGE  CORPS 

Gentlenen: 

This  office  is  in  receipt  of  your  request  for  an  opirion 
as  follows: 

REQUEST 

"The  Board  of  Fire  Cominlssioners  request  an 
Opinion  relative  to  the  following  questions: 

"1.   Can  the  3oard  of  Fire  Commissioners  create 
the  position  of  Battalion  Chief  in  the 
Salvage  Corpa,  the  highest  ranking  posit- 
ion now  being  a  captain. 

"2.  Does  the  creation  of  a  Battalion  Chief  in 
the  Salvage  Corps  require  a  Charter  amend- 
ment?" 

OPINION 

The  power  to  create  positions  under  the  Charter  is  given  to 
the  Boaj'd  of  SupervisoTs  [Action  9  and  Section  li].3  of  the  charter). 
I'he  Fire  Commission,  acting  through  the  department  head,  may  only 
suggest  the  creation  of  a  position.   (Section  20  of  the  charter). 
The  procedure  to  be  followed  is  outlined  in  Section  lij.3  of  the  chart- 
er.  The  appointing  officer  should  first  request  and  receive  from 
the  Civil  Service  Commission  the  proper  designation  and  classifica- 
tion of  the  new  position.   Also,  written  notice  should  immediately 
be  sent  to  the  Civil  Service  Commission  of  the  creation  of  the  new 
position. 

While  Section  38«1  of  the  charter  provides  that  the  officers 
and  members  of  said  Salvage  Corps  shall  receive  the  salaries  of 
"captains,  lieutenants  and  hosemen"  the  enumeration  does  not  preclude 
the  creation  of  the  position  of  battalion  chief  in  the  Salvage  Corps 
with  a  commensurate  salary,  for  e Isewhere  in  Section  38»1  it  is  ex- 
pressly nrovided:   "The  personnel  of  said  salvage  corps  may  be  in- 
creased in  accordance  with  the  fiscal  and  budgetary  procedure  pro- 
vided in  the  charter,"   It  is  apparent,  therefore,  that  the  enumer- 
ation of  salaries  set  forth  in  Section  38*1  was  not  intended  to 
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permanently  Unit  the  ranks  of  the  Salvage  Corps,  provided  the  pro- 
cedure outlined  In  the  charter  were  followed. 

You  are  therefore  advised  that  while  the  Fire  Corunisslon 
may  not  create  the  position  of  battalion  chief  in  the  Salvage 
Corps,  said  position  nay  be  created  by  the  Board  of  Supervisors, 
since  the  charter  does  not  prohibit  such  action.  Accordingly,  a 
charter  amendment  is  unnecessary. 

Respectfully  submitted, 

DION  R.    HOLM 

City  Attorney 
GA 


To:      Board  of  Fire   Commissioners 
Room  2,    City  Hall 
San  Francisco   2,   California 

Attention:      I-lr.  Thomas  W,   McCarthy 
Secretary 


OPINION  NO.  662 
February  l6,  1953 

SUBJECT:   SAN  FRAl^CISCO  TISASTLR  COUNCIL  AND  CORPS:   ACTING  MAYOR 
ACTS  AS  COMKANDLR  IN  ABSENCE  OP  MAYOR 

Dear  Sir: 

Your  request  for  an  opinion  was  received.   The  request 
reads  as  follows: 

REQUEST 

"I  forward  herewith  a  memorandum  from  the  Director 
of  the  San  Francisco  Disaster  Council  and  Corps  In  which 
he  requests  an  opinion  as  to  the  Administrative  Commander 
of  the  corps  In  the  event  of  the  absence  of  the  Mayor  by 
official  leave  and  In  the  event  of  an  emergency. 

"Will  you  please  submit  your  opinion  on  this  matter 
at  your  early  convenience." 

The  memorandum  reads: 

"The  City  Ordinance  setting  up  the  Disaster  Council 
and  Corps  designates  the  Chief  Administrative  Officer  as 
acting  Commander  in  the  absence  of  the  Mayor. 

"The  question  has  arisen  in  my  mind  as  to  whether  or 
not  the  Mayor,  as  designated  by  this  ordinance,  means  in 
fact  the  duly-elected  Mayor  and  only  he,  or  does  the  Acting 
Mayor  become  the  Commander  automatically  when  he  becomes 
Acting 'Mayor. 

"May  I  request  that  this  question  be  submitted  to  the 
City  Attorney  for  his  decision." 

OPINION 

Ordinance  No.  I+OUS  (Series  of  1939)  establishes  the 
San  Francisco  Disaster  Council  and  Disaster  Corps.   The  purpose 
of  the  ordinance,  as  expressed  in  the  preamble,  is  to  prepare 
"adequate  disaster  plans  and  to  mobilize  the  resources  of  the 
comm\inlty  to  cope  with  a  disaster." 

Section  2  of  the  ordinance  provides  as  follows: 

"The^Dlsaster  Council  Members.   The  San  Francisco 
Disaster  Council  is  hereby  created  and  shall  consist  of 
the  following; 
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(a)  The  Mayor,  who  shall  be  Chairnan. 

( b )  The  Vlce-Conmander,  who  shall  be  the  Chief 
Admlr.lgtratlve  Officer  vho,  In  the  absence  of  or  at  the 
direction  of  the  Corrir.ander,  shall  act  en  his  behalf  on 
matters  within  the  ourview  of  this  ordinance. 

TcT   The  chiefs  of  Divisions  as  hereinafter  provided. 

(d)  S\ich  other  representatives  of  civic,  business, 
labor,  veterans,  professional,  or  other  organizations  as 
may  be  appointed  by  the  Mayor. 

(e)  Three  members  of  the  Board  of  Supervisors,  to 
be  appointed  by  the  President  of  said  Board. 

(f)  Controller." 

Section  k   of  the  ordinance  provides  in  part  aa  follows: 

"There  is  hereby  created  the  office  of  Commander, 
The  Mayor  is  designated  as  the  Commander. " 


Secticn  25  of  the  Charter  provides  that  the  Mayor  "  .  . 
shall  have  the  pover  to  designate  a  member  of  the  Boa^^cJ  of  Super- 
visors to  act  as  Mayor  in  his  absence.   Should  he  fail,  neglect 
or  refuse  so  to  do,  the  supervisors  shall  elect  one  of  their 
number  to  act  as  Mayor  during  his  absence." 

In  the  absence  of  a  Charter  urovision  limiting  the 
powers  or  duties  rf  an  acting  Mayor,  the  member  of  the  Board  of 
Supervisors  desi£nated  to  act  as  Mayor  during  the  Mayor' s  absence, 
has,  in  general,  the  same  powers  and  duties  as  the  Mayor. 

City  of  Tucson  v.  Arizona  Mortuary  Co., 
3k   Ariz.  1+95;  2?rt'ac.  9'^^ 

62  C.  J.  S.  IfOl 

2  McQuillan,  Municipal  Corporations 
[Hev.   tid.  )  9^      '  * 

There  is  no  provisi,on  in  the  Charter  vhich  limits  the 
powers  and  duties  of  the  acting  Mayor.   Therefore,  the  acting 
Mayor  has  the  pov/er  and  duty  set  forth  In  Section  2$   of  the 
Charter,  as  follows; 

"in  ease  of  a  public  emergency  involving  or  threaten- 
ing the  lives,  property  or  welfare  of  the  citizens,  or  the 
property  of  the  city  and  county,  the  mayor  shall  have  the 
power,  and  it  shall  be  his  duty,  to  summon,  organize  and 
direct  the  forces  of  any  department  in  the  city  and  county 
In  any  needed  service;  to  summon,  marshal,  deputize  or 
otherwise  employ  other  persons,  or  to  do  whatever  else  he 
may  deem  necessary  for  the  purpose  of  meeting  the  emergency. 
The  mayor  may  make  such  studies  and  surveys  as  he  may  deem 
advisable  in  anticipation  of  any  such  emergency." 

The  Board  of  Supervisors  cannot  limit  by  ordinance  the 
jpowers  and  duties  which  an  acting  Mayor  has  been  given  under 
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The  Board  of  Supervisors  has  the  authority  to  create  a 
civilian  disaster  council  and  disaster  corps  and  to  provide  for 
the  organization,  powers  and  duties  of  municipal  employees  end 
officers  thereunder,   (California  Constitution,  Article  XI,  Section 
11;  Military  and  Veterans'  Code,  Section  1571.   Section  2  of  the 
ordinance  above  quoted  appears  to  evidence  an  intention  on  the 
part  of  the  Board  of  Supervisors  to  vest  the  Chief  Administrative 
Officer  with  the  authority  to  be  the  actiftg  commander  of  the 
Disaster  Council  and  Corps  "in  the  absence  of  or  at  the  direction 
of  the  commander.''   The  question  is,  therefore,  viiether  this  inter- 
pretation of  the  provision  of  Section  2  conflicts  with  th^ipovrers 
and  duties  of  the  acting,  Mayor  as  set  forth  in  Section  25  of  the 
Charter  above-quoted. 

Section  U  of  the  Disaster  Council  and  Corps  ordinance 
defines  the  powers  and  duties  of  the  commander  as  follows: 

"Section  i;.   Commander,   Powers  and  Duties.   There  is 
hereby  created  the  office  of  Commander.   The  Mayor  is  desig- 
nated as  the  Commander. 

"The  Commander  is  hereby  empowered: 

"(a)  To  proclaim  the  existence  or  threatened  existence 
of  a  disaster  and  the  termination  thereof, 

"(b)  To  request  the  Governor  to  proclaim  a  state  of 
extreme  emergency  (as  defined  in  the  Military  and  Veterans' 
Code  of  the  State  of  California)  in  the  area  in  and  around 
the  City  and  County  of  San  Francisco  vfhen  in  the  opinion  of 
the  Commander  the  resources  of  the  commvinity  are  inadequate 
to  cope  vdth  the  disaster. 

"(c)  To  govern  and  direct  the  efforts  of  the  San 
Francisco  Disaster  Corps  in  the  accomplishment  of  the  pur- 
poses of  this  ordinance. 

"(d)  To  direct  coordination  and  cooperation  between 
the  chiefs  of  divisions  and  resolve  questions  of  authority 
and  responsibility  that  may  arise  between  them. 

"(e)  To  represent  the  Disaster  Corps  in  all  dealing 
with  public  or  private  agencies  pertaining  to  disaster 
preparedness . 

It  shall  also  be  the  duty  of  the  Commander  and  he  is 
hereby  empowered  during  a  disaster  or  when  a  disaster  is 
Imminent: 

"(a)  To  make  and  issue  rules  and  regulations  on 
matters  reasonably  related  to  the  protection  of  life  and 
property  affected  by  such  disaster, 

_  Q  _ 
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"(b)   To  obtain  necessary  supplies,  equipment  and  such 
other  properties  found  lacking  and  needed  for  the  protection 
of  the  life  and  property  of  the  neople,  and  to  bind  the  City 
to  reimburse  for  the  fair  value  thereof. 

'\c)   To  require  emergency  services  of  any  City 
officers  or  employees. 

"(d)   To  requisition  necessary  personnel  or  material 
of  any  City  department  or  agency. 

"(e)   To  enter  into  agreements  v.'ith  private  agencies 
for  the  performance  of  such  special  services  and  duties  as 
may  be  necessary  in  the  judgment  of  the  Commander  to  carry 
out  the  provisions  of  this  ordinance. 

"(f)   To  execute  all  of  his  ordinary  powers  as  Mayor, 
all  of  the  special  powers  conferred  upon  him  by  this  ordinance 
and  all     powers  conferred  upon  him  by  any  other  lawful 
authority." 

Section  1  of  the  ordinance  defines  "disaster"  as  follows: 

"Disaster.  As  used  in  this  ordineince,  a  disaster 
shall  exist  when  proclaimed  by  the  Commander.   It  shall 
Include,  but  is  not  limited  to,  any  extraordinary  fire, 
flood,  storm,  epidemic,  or  earthquake,  or  any  actual  or 
threatened  enemy  attack  or  sabotage,  which  causes  or 
threatens  to  cause  loss  of  life  or  property  and  upon  which 
occurrences  the  responsibility  devolves  upon  the  regularly 
constituted  authorities  for  the  maintenance  of  public  peace 
and  order  and  to  preserve  life  and  property." 

The  word  "disaster"  as  defined  in  Section  1  of  the 
ordinance  and  the  v/ords  "public  emergency"  contained  in  Section  2^ 
of  the  Charter  are  synonymous.   If  it  were  intended  by  the  Board 
of  Supervisors  that  the  Chief  Administrative  Officer  act  as  the 
Commander  of  the  Disaster  Council  and  Corps  when  a  "disaster"  or 
"public  emergency"  is  imminent  or  existing,  this  would  be  an 
attempt  to  limit  by  ordinance  the  powers  which  the  acting  Mayor 
is  authorized  to  exercise  under  Section  2'-,   of  the  Charter, 

Where  no  disaster  or  public  emergency  is  imminent  or 
exlstlnfc  there  v?ould  appear  to  be  no  legal  objection  to  an  ordi- 
nance provision  vAiich  would  make  the  Chief  Administrative  Officer 
the  acting  Commander  of  the  Disaster  Covincll  and  Corps  in  the 
absence  of  the  Mayor.   The  ordinance  should  be  clarified  by  fur- 
ther legislation  if  this  be  the  intention  of  the  Board  of  Super- 
visors. At  the  present  time,  no  distinction  is  expressed  in  the 
ordinance  between  powers  of  Vice-Commander  in  absence  of  Mayor 
v*ien  an  emergency  exists  and  vhen  an  emergency  does  not  exist. 
It  is  necessary  t»»  construe  the  provision  as  presently  written 
80  as  to  uphold  its  validity,  if  possible.   It  is  likewise 
imperative  to  construe  the  provision  so  as  to  insure  uninterrupted 
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continuity  of  the  administration  of  the  Disaster  Council  and  Corps, 
and  without  ambiguity  or  uncertainty  as  to  the  authority  of  an 
Acting  Commander. 

It  is  my  opinion  that  the  orovisions  of  Section  2(b)  of 
the  ordinance,  which  state  that  the  Chief  Administrative  Officer  as 
Vice-Commander  of  the  Disaster  Council  and  Corps  "in  the  absence.  . 
of  the  Commander  shell  act  on  his  behalf,"  must  be  limited  to 
occasions  where  the  Mayor  is  temporarily  absent  and  an  acting  Mayor 
haa  not  been  apoointed  and  further,  that  the  acting  Mayor  is  the 
acting  Commander  of  the  Disaster  Council  and  Corps  during  an 
official  absence  of  the  Mayor. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


T»:   Mayer  Elm.er  E.  Robinson 

City  and  County  of  San  Francisco 

Mr.   A.    G.    Cook 

Disaster  Coiincil   and   Corps 

1+5  Hyde   Street 

San  Francisco  2 
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OPINION  NO.    663 
February   16,    1953 

SUBJECT:      IMPOUNDING   OF  VEHICLES,   RED  AND  YELLai 
ZONES;  VJARNING   MARKINGS  RE<^UIRED. 

Gentlemen: 

This  office  l3  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"The  Police  Committee  of  the  Board  of  Supervisors  has 
for  consideration  a  proposed  ordinance  amending  Section 
1$9  of  the  Traffic  Code  to  provide  for  removal  and  im- 
pounding of  vehicles  parked  or  left  standing  in  violation 
of  subdivisions  (a)  and  (b)  of  Section  38  of  the  Traffic 
Code.   I  have  been  directed  by  the  Committee  to  request 
that  you  submit  to  it  an  opinion  in  connection  therewith, 
as  follows: 

"Should  said  proposed  ordinance,  amending  Section 
159  of  the  Trafl'ic  Code,  as  indicated  above,  be 
passed,  will  erection  of  signs  at  all  marked  red 
and  yellow  zones  be  required,  in  conformity  with 
the  provisions  of  Section  ij.59  (j)  of  the  Vehicle 
Code  of  the  State  of  California;  or  will  curb 
markings,  in  conformity  with  the  provisions  of 
Section  472  of  said  Vehicle  Code,  suffice?" 

OPINION 

Local  ordinances  authorizing  removal  of  vehicles  may  only  be 
enacted  pursuant  to  and  in  conformity  with  the  Vehicle  Code  of 
the  State  of  California. 

Section  5Q5  of  said  code  provides  as  follows: 

"595»  When  Officers  Authorized  to  Remove  Vehicles 
,i         From  Highways. 
(a)   It  is  unlawful  for  any  peace  officer  or  any  un- 
authorized person  to  remove  any  unattended  vehicle  from 
a  highway  to  a  garage  or  from  said  highv/ay  to  any  other 
place,  except  as  provided  in  this  section." 

"(b)  Any  member  of  the  California  Highway  Patrol  or  any 
regularly  employed  and  salaried  deputy  of  the  sheriff  s 
office  of  a  county  in  wnich  a  vehicle  is  located  or  any 
regularly  employed  and  salaried  officer  of  a  police  depart- 
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"ment  in  a  city  in  WI^ich  a  vehicle  is  located  is  hereby 
authorized  to  remove  a  vehicle  from  a  highway  to  the 
nearest  garage  or  other  place  of  safety  or  to  a  garage 
designated  or  maintained  by  the  governmental  agency  of 
which  the  officer  is  a  member  only  under  the  circumstances 
hereinafter  enumerated. 


(1) 


(7)  When  a  vehicle  is  illegally  parked  on  a  highway 
in  violation  of  local  ordinance  forbidding  standing  or 
parking  and  the  use  of  a  highway  or  a  portion  thereof  is 
necessary  for  repair,  construction,  the  installation  of 
tuiderground  utilities  or  where  the  use  of  the  highway  or 
any  portion  thereof  la  authorized  by  local  authorities 
for  a  purpose  other  than  the  normal  flow  of  traffic;  or 
for  the  novement  of  equipment,  articles  or  structures 
of  unusual  size;  and  the  parking  of  such  vehicle  would 
prohibit  or  Interfere  with  such  use  or  movement  and  signs 
are  erected  or  placed  at  least  2k   hours  prior  to  the 
removal  by  local  authorities  pursuant  to  ordinance." 

It  is  obvious  that  those  portions  of  the  highway  which  are 
designated  under  sections  }&{&)    and  (b)  of  the  Traffic  Code  are 
portions  of  a  highway  "authorized  by  local  authorities  for  a 
purpose  other  than  the  normal  flow  of  traffic." 

You  are  therefore  advised  that  should  said  proposed  ordin- 
ance amending  Section  159  be  passed,  erection  of  signs  under 
Vehicle  Code  section  5^5  will  be  required  for  removal  from  a 
highway  to  a  garage  or  to  any  other  place. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention  Mr,  John  R.  McGrath 
Clerk  of  the  Board 


DJK 
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February  17,  1953 

SUBJECT:   LEGALITY  OF  ENTRANCE  FEE  TO  SAN 

FRANCISCO  MARITIME  MUSEUM  ON  WEEK  DAYS. 

Dear  Sir  J 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows i 

REQUEST 

"  ,  «  ,  ,  will  you  please  advise  me  whether  it  is 
permissible  for  the  Maritime  Museum  at  Aquatic 
Park  to  charge  an  entrance  fee  to  the  Museum  on 
days  other  than  Saturdays,  Sundays  and  Holidays." 

OPINION 

Section  1+2  of  the  Charter  provides: 

"The  Commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building 
or  maintenance  or  use  of  any  structure  on  any  park, 
square,  avenue  or  ground,  except  for  recreation 
purposes,  and  each  lettin^^  or  permit  shall  be 
subject  to  approval  of  the  board  of  supervisors 
by  ordinance,  «  ♦  «" 

On  September  II4.,  1950,  a  lease  agreement  was  entered  into 
between  the  Recreation  and  Park  Coiiimission  and  the  San  Francisco 
Maritime  Museum  Association,  Inc.,  providing  for  the  leasing  of 
certain  areas  of  the  Aquatic  Park  Building  to  the  Maritime  Museum 
for  maritime  purposes,  subject  to  the  conditions  contained  In  the 
Agreement,   The  lease  agreement  was  approved  by  the  board  of  super- 
visors by  ordinance  on  November  20,  1950. 

The  provisions  of  the  lease  pertinent  to  your  problem  are 
paragraphs  11  and  15,  which  read  as  follov/s: 

"11.   It  is  expressly  ar^eed   by  the  parties  that  no 
fee  shall  be  charged  at  any  tim3  for  admission  to 
any  part  of  the  leased  area,'' 


"15.   This  agreement  shall  continue  in  effect  for 
the  term  of  one  year  and  shall  automatically  be 
renewed  from  year  to  year  unless  either  party  gives 
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notice  within  sixty  (60)  days  01'  the  end  oi"  the 
yearly  period  of  its  Intention  to  cancel  or  amend 
this  agreement," 

It  is  obvious  that  under  the  terms  oi'  the  lease,  as  it 
now  reads,  the  charging  of  an  admission  fee,  on  any  day,  is  express- 
ly prohibited. 

However,  under  paragraph  l5»  the  parties  are  permitted 
to  Etnend  the  agreement,  provided  t  e  notice  condition  contained 
therein  is  followed.   Assuming  that  it  is  the  desire  of  the  con- 
tracting parties  to  amend  the  lease  to  allow  the  charging  of  a  fee 
on  specified  days,  the  problem  becomes  two-fold:   (1)   Can  the  lease 
be  amended  to  allow  the  charging  of  such  an  admission  fee;  and  (2) 
the  procedure  to  be  followed,  if  such  an  amendment  is  permissible. 

By  Section  [|2  of  the  Charter,  the  Commission  is  permitted 
to  lease  premises  and  lands  under  its  control  for  recreation  purposes. 
The  sole  qualifications  imposed  by  Section  i42  are  that  the  letting 
be  for  recreation  purposes  and  that  the  lease  be  approved  by  the 
Board  of  Supervisors  by  ordinance.   There  is  nothing  in  the  Charter 
which  prevents  the  lessee  from  charging  an  admission  fee» 

It  Is  my  opinion  that  the  charging  of  an  entrance  fee 
to  the  Musexun  is  permissible  If  the  lease  is  properly  amended  to  so 
provide. 

Although  the  lease  may  be  amended  to  provide  for  an 
admission  fee,  you  are  advised  that  it  is  my  opinion  that  such  an 
amendment  can  only  be  made  subject  to  the  approval  of  the  Board  of 
Supervisors  by  ordinance.   Section  i^   of  the  Charter  permits  the  com- 
mission to  lease  its  premises  aid  lands  for  recreation  purposes  only 
subject  to  the  approval  of  the  Board  of  Supervisors.  To  allow  the 
Commission  to  make  substantial  changes  in  the  lease  without  the 
approval  of  the  Board  of  Supervisors  would  amount  to  a  nullification 
of  the  approval  requirement.   The  amending  of  the  lease  to  permit  the 
charging  of  a  fee  is  a  substantial  change  in  the  lease,  and,  there- 
fore, requires  approval  by  the  Board  of  Supervisors. 

Therefore,  you  are  advised: 

(1)  As  the  lease  now  stands,  no  fee  may  be 
charged,  at  any  time,  for  admission  to 
the  Musevun; 


RS 
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(2)  Py  complying  v4  th  paragraph  15  of  the  lease, 
you  may  amend  the  lease  to  allow  the  charging 
of  fees  on  specified  days; 

(3)  Such  an  amendment  must  be  approved  by  the  Board 
of  Supervisors  by  ordinance,  as  provided  in 
Section  k2   of  the  Charter, 


Respectfully  submitted. 


DION  .1.  HOLM 
City  Attorney 


To:   Recreation  and  Park  Department 
McLaren  Lodge,  Golden  Gate  Park 

Attn:   Mr.  David  E,  Lewis 


OPINION  NO.  6^5 
February  17,  1953 

SUBJECT:   SUPPLEMENT  TO  OPINION  NO.  6^8:   DOES  A  SALVATION 

ARIiY  TRAINING  COLLEGE  CONFORM  TO  FIRST  RESIDENTIAL 
CLASSIFICATION,  AS  DEFINED  IN  ARTICLE  1,  SECTION  3, 
CITY  PLANNING  CODE? 

Gentlemen: 

In  preparing  a  supplemental  opinion  In  response  to  your  recjent 
request,  I  am  re-quotlng  your  request  as  fellows: 

REQUEST 

"The  Department  of  City  Planning  respectfully  requests 
your  opinion  regarding  the  following  matter. 

"The  Salvation  Arjny   Is  planning  to  construct  a 
new  training  college  for  the  training  of  Its 
officer  personnel  serving  the  Western  States, 
Alaska  and  Hawaii.   It  Is  In  connection  with 
this  contemplated  construction  It  would  appreciate 
a  decision  by  the  City  Attorney  as  to  whether 
the  training  college  would  conform  to  First 
Residential  Classification,  as  defined  In  Section 
3,  Article  I,  of  the  City  Planning  Code. 

"For  your  further  Information,  a  training  college 
cf  the  Salvation  Army  Is  classified  by  the  Federal 
Government  as  a  theological  seminary.  The  Salvation 
Army  Training  College  Is  also  tax  exempt  by  the 
State  of  California. 

"Inasmuch  as  the  Salvation  Army  la  contemplating  the  pur- 
chase of  the  property  In  the  very  near  future,  an  early 
opinion  regarding  this  matter  would  be  appreciated." 

OPINION 

The  purpose  of  this  opinion  Is  to  supplement  my  opinion  No,  6i|8 
cf  January  22,  1953  pertaining  to  the  above  entitled  subject,  and  by 
supplement  extend  the  Salvation  Anny  qualifications  for  First  Resi- 
dential use  on  other  legal  grounds. 


OPINION  NO.  665 

Page  2 

February  17,  1953 

The  law  which  controls  the  subject  matter  of  your  request  Is 
Chapter  II,  Article  1,  Section  3»  of  the  City  Planning  Code,  being 
Part  II,  Chapter  II  of  the  San  Francisco  Municipal  Cnde.  That  part 
of  the  section  which  is  applicable  to  the  question  is  quoted  as 
follows: 

"Section  3.   First  Residential  District.   In  a  First 
Residential  District  no  building  or  premises  shall  be 
used  and  no  building  shall  be  constructed  or  altered 
which  is  arranged.  Intended  or  designed  to  be  used  f'>r 
any  purpose  other  than  for: 

(a)  Single  family  dwelling: 

(b)  Public  or  parochial  school: 

( c )  Chxu*  ch : 

(d)  Community  club  house: 

(e)  Truck  gardening,  horticulture,  where  no 
building  is  involved: 

(f)  The  usual  accessories  located  on  the  same  lot 
with  these  various  buildings  not  Involving  the  conduct 
of  a  business,  but  including  the  office  of  a  musician, 
physician  or  dentist  or  other  person  authorized  by  law 
to  practice  medicine  when  situated  in  the  same  dwelling 
used  by  such  person  as  his  or  her  place  of  residence: 
and  a  garage  or  group  r^f   garages  containing  apace  for 
passenger  automobiles  for  the  exclusive  use  of  the 
tenants  in  the  main  building  on   the  premises:" 

My  Opinion  No.  61+8  based  the  qualification  of  the  Selvatlon 
Army  to  qualify  f-T  a  permit  to  build  a  structure  in  a  first  resi- 
dential district  on  subdivision  (b)  of  ^aid  Section  3,  in  that  the 
building  In  part  was  to  be  a  school.  My  following  supplemental 
opinion  is  based  upon  the  fact  that  the  Salvation  Army  as  such  la 
a  church  or  religious  body  and  as  such  qualifies  to  build  its  pro- 
posed structure  in  a  first  residential  district  under  subdivision 
(c)  of  said  Section  3. 

I  have  been  informed  that  the  Salvation  Army  proposes  to  build, 
in  one  structure,  a  training  college  or  school,  a  church  or  chapel, 
administration  offices  and  dormitories. 

An  examination  of  the  articles  of  incorporation  of  the  Salvation 
Army  as  amended  October  25»  1914.9,  shows  that  among  other  things  the 
purposes  for  which  it  Is  formed  are  "...  to  engage  in  charitable, 
educational,  missionary,  philanthropic  and  religious  work  and  more 
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particularly  charitable,  educational,  missionary,  philanthropic  and 
religious  work  of  the  character  that  has  been  and  is  being  conducted 
by  that  branch  of  the  Christian  church  known  as  The  Salvation  Army; 
and  t*?  do  everything  and  to  act  and  carry  on  every  kind  of  operation 
necessary  and  incidental  to  the  maintenance  of  such  beneficial  educa- 
tional, charitable,  missionary,  philanthropic  and  religious  work  all 
without  profit  to  this  corporation  or  the  members  thereof  ,  ,  ,  to 
take  and  hold,  ...  by  purchase,  grant,  .  .  .  any  pr!>perty,  real  or 
personal,  for  the  objects  <^f  said  corporation;  ..." 

It  was  held  in  the  case  of  Bennett  v.  Olty  of  La  Grange,  112 
S.E.  U82  (Ga.)  /l922/  that  the  term  "church"  is  one  of  very  compre- 
hensive  signification,  and  imports  an  organization  for  religious 
purposes,  for  the  public  worship  of  God,  (11  C,J.  762),  the  court 
stating: 

"The  Salva*".lon  Army  is  a  benevolent  and  religious 
Institution.   It  is  likewise  a  church  on  wheels.   It  has 
the  custody  and  control  of  all  the  temporalities  and 
property  belonging  t'^  the  Salvation  Army  in  the  United 
States,  and  the  revenues  therefrom.   It  administers  these 
revenues  in  accordance  with  its  discipline,  rules,  and 
usages.   Its  entire  receipts,  revenues,  and  emoluments 
are  devoted  exclusively  to  its  benevolent  end  philanthropic 
purposes,  with  the  exception  of  a  moderate  and  reasonable 
compensation  to  those  conducting  and  managing  its  affairs. 
Its  work  is  primarily  directed  to  the  spiritual,  moral, 
and  physical  reformation  of  the  working  classes,  to  the 
reclamation  of  the  vicious,  criminal,  dissolute  and  de- 
graded:  to  visitation  among  the  poor,  lowly,  and  sick; 
and  to  the  preaching  of  the  gospel  and  the  dissemination 
of  Christian  truth  by  means  of  open-air  and  indoor  meet- 
ings.  So  it  preaches  the  gospel.   It  disseminates 
Christian  truth.   It  is  a  church,  a  sect,  and  a  religious 
Institution.   It  is  sectarian  in  that  it  preaches  the 
grspel  of  Christ,  and  undertakes  to  disseminate  Christian 
truth,  in  all  probability  the  peculiar  doctrines  and 
tenets  of  some  branch  of  Protestantism,  in  preference 
to  Catholicism,  the  doctrines  of  the  Jewish  religion, 
Mohammedanism,  and  the  various  other  religions  of  the 
world.   The  fact  that  it  undertakes  to  disseminate 
Christian  truth,  which  many  people  believe  to  be  the 
highest  and  holiest  form  of  religion,  does  not  render 
it  unsectarian.   The  fact  that  the  Salvation  Army  under- 
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takes  to  reform  the  working  classes,  to  reclaim  the 
vicious,  criminal,  dissolute,  and  degraded,  to  visit 
the  poor,  lowly,  and  sick,  which  Is  'pure  religion  and 
undeflled  before  God,'  and  the  highest  form  of  benev- 
olence, does  not  free  It  from  being  a  sectarian 
Institution," 

I  have  also  been  Informed  that  the  Judge  Advocate  General  cf  the 
War  Department  on  September  12,  1917  rendered  his  opinion  entitled 
"Are  Ministers  of  the  Salvation  Army  Eligible  for  Appointment  as 
Army  Chaplains?",  holding  that  the  Salvation  Army  possesses  all  the 
elements  required  for  a  religious  denomination  and  that  Its  ministers 
are  regularly  ordained  within  the  meaning  of  the  Revised  Statutes, 

Webster's  New  International  Dictionary,  Second  Edition,  Unab- 
ridged, 19i4.5,  defines  the  term  "parochial  school"  as  distinguished 
from  a  public  school,  as  follows: 

"A  school,  usually  for  elementary  Instruction, 
maintained  by  a  parish  or  a  religious  body," 
(Emphasis  mine. ) 

I  am  fxirther  Informed  that  a  training  c^jllege  of  the  Salvation 
Amy  Is  classified  by  the  Federal  government  as  a  theological 
seminary* 

It  appears  from  the  foregoing  facts  and  law  that  the  Salvation 
Army  as  a  religious  order  or  church  la  qualified  to  construct  and 
operate  a  ohiirch  In  a  first  resl(Jentlal  district,  and  that  as  a 
religious  order  or  church  It  Is  qualified  to  construct  a  parochial 
school  In  a  first  residential  district.   However,  It  Is  my  understand- 
ing that  the  Salvation  Army  desires  to  construct  Its  training  college 
or  school  In  the  manner  that  It  has  been  accustomed  to  c3o  through  the 
United  States,  that  Is,  a  combination  of  school*  church  and  other 
necessary  appurtenances  and  facilities.  The  case  of  Bpard  pf  Zoning 
Appeals  of  City  qf  Indianapolis,  et  al.  v,  VJheaton,  et  al.,  76  N,E. 
(2d)  597  (Ind.;  /19if8/  In  respect  to  this  legal  problem  and  In 
respect  to  another  religious  body  and  church  held  as  follows: 

"We  hold  that  the  right  to  erect  and  use  a  modern 
church  building  may  In  a  proper  case,  such  as  the  one 
before  us.  Include  a  parking  lot  for  the  use  of  members 
In  attending  church  services  and  any  meetings  held  by 
the  church  and  all  such  rooms  and  facilities  under 
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one  r^of  as  ordinarily  form  and  constitute  a  part  of 
the  building,  equipment,  and  are  deamed  necessary,  cr 
useful.  In  connection  with  a  m-^dern  church  of  the  par- 
ticular denomination  Involved."   (Quoting  from  Western 
Theological  Seminary  v.  City  of  Evanston,  /1927/  156 
N.E.  77«). 

In  the  case  of  Scott  v.  Roman  Catholic  Archbishop  (1917)  I63  Pac,  88, 
respecting  the  right  of  a  religious  bf^dy  tr  erect  a  cnnvent  In  con- 
nection with  a  church,  the  court  stated: 

"That  the  erection  of  a  convent  may  fairly  he  termed 
a  'church  purpose',  which  is  the  term  used  in  the  dis- 
pensing clause  of  the  restriction.   There  is  a  broad 
distinction  between  this  phrase  and  the  words  'for  the 
erection  of  a  church,'   A  building  may  be  erected  for 
church  purposes  other  than  those  connected  with  Divine 
worship.   The  word  'church'  applies  not  only  to  a  build- 
ing used  for  worship  but  to  any  body  cf  Christians  hold- 
ing and  propagating  a  particular  form  of  belief,  as, 
for  Instance,  the  Baptist  church,  the  Methodist  church 
or  the  Catholic  church;  and  any  building  intended  to  be 
used  primarily  for  purposes  connected  with  the  faith  of 
such  religious  organization  may  be  said  to  be  used  for 
church  purposes.   It  is  a  matter  of  universal,  and 
therefore  Judicial,  knowledge,  that  associations  of 
nuns,  Sisters  of  Charity,  and  the  like  are  as  much  a 
part  of  the  organization  of  the  Catholic  church  as  Its 
priesthood,  and  that  convents  are  as  much  a  part  of  its 
organization  and  church  policy  as  church  buildings;  and 
in  this  sense  the  erection  of  a  convent  is  as  much  a 
church  purpose  as  a  house  of  general  worship." 


"We  are  of  the  opinion  that  a  convent  or  'sisters' 
home'  must  be  considered  an  integral  part  of  any  Roman 
Catholic  church  project,  which  is  composed  of  four  com- 
ponent parts,  viz:   church,  priests'  mansion,  a  'sisters' 
home',  and  school.  The  record  is  devoid  of  any  evidence 
tending  to  show  that  the  erection  of  a  convent,  or 
8  is  tors'  home,  would  in  any  manner  be  detrimental  or 
injurious  to  the  public  welfare,  safety,  morals,  or 
general  welfare  of  the  community  or  that  such  a  build- 
ing will  substantially  or  permanently  injure  the  appro- 
priate use  of  neighboring  property." 
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In  view  of  the  frregoing  facts  and  legal  decisions,  I  am 
of  the  opinion  that  the  use  of  property  for  the  purposes  above  men- 
tioned by  the  Salvation  Army  may  be  permitted  In  a  first  residential 
district  unJer  the  provisions  of  Article  I,  Section  3,  svibdlvislon 
(b)  and  subdivision  (c)  of  the  City  Planning  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   City  Planning  Commission 
100  Larkln  Street 
San  Francisco  2,    California 

Attention:   Bryant  Hall 


JEB 
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SUBJECT:      REDEVELOPMENT   LAW    -   INTERPRETATION  OP 
DEFINITION  OF   "PROJECT  AREA". 

Gentlemen: 

You  have  written  to  me  requesting  an  opinion  as  follows: 

REQUEST 

"Article  1,  Section  33011  of  the  California  Community 
Redevelopment  Law,  states  that: 

'"Project  area"  means  all  or  part  of  a  redevelopment 
area  comprising  one  of  the  following: 

(a)  At  least  one  block  bounded  on  all  sides  by 
pxiblic  highways  as  shown  on  the  official  map  of  the 
community. 

(b)  If  no  official  map  exists,  an  area  of  not  less 
than  90,000  square  feet,  including  any  highways, 
streets,  or  alleys.' 

"In  the  South  of  Market  Redevelopment  Study  Area,  Assessor's 
Block  nxiiTibers  have  been  assigned  to  the  large  blocks  bounded 
by  major  streets  as  established  in  the  early  O'Farrell  sur- 
vey of  l8i;7.   Almost  without  exception  these  large  blocks  are 
subdivided  IntD  a  number  of  smaller  blocks  due  to  the  intro- 
duction of  minor  streets.   These  latter,  such  as  Minna,  Natoma 
and  others,  possess  a  right-of-way  width  of  but  30  to  35  feet 
in  comparison  with  the  standard  major  street  width  of  82  feet, 
six  Inches.   The  attached  map  showing  Block  3726  Illustrates 
the  division  of  a  large  Assessor's  Block  into  a  number  of 
smaller  blocks. 

"From  preliminary  study  it  appears  that  it  may  be  desirable 
to  limit  future  redevelopment  project  areas  In  the  South  of 
Market  area  to  a  size  less  than  that  of  an  Assessor' s  Block. 
In  such  cases  a  group  of  minor  blocks  within  the  larger  block 
vo  uld  be  considered  as  comprising  the  project  area. 

"The  question  which  requires  an  answer  is  this:   Under  the 
State  Community  Redevelopment  Law  does  such  a  minor  block, 
or  a  group  of  these,  comprising  part  of  an  Assessor's  Block, 
bounded  on  all  sides  by  a  public  street,  meet  the  requirement 
of  'at  least  one  block  bounded  on  all  sides  by  public  high- 
ways. .  .'?   In  particular,  can  public  streets  of  30  to  35 
feet  in  width,  appearing  on  the  official  map  be  considered 
as  public  highways  in  the  meaning  of  the  state  law? 
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"In  addition,    from  the   attached  map   it   can  be   seen  that 
Assessor's  Blocks   in   the  South  of  Market   area   are   very 
large    (about   four   times   the   area  of  a  Vj'estern  Addition 
block).      From  the    second  part   of   the   definition  of    'Project 
Area',    (see   paragraph  (1)    above),    it  may  be   assumed   that 
the    Intent   of  the   act   is  that   a   project  area   should   not 
comprise   an   £U?ea  of   less   than  90,000   square   feet,    including 
streets.     All  public    streets   in   the  South  of  Market   area 
appear   on   the  official  map   of  San  Francisco  and  this   part 
of  the   definition  does  not   apply   in  this   case.      However,    if 
the   intent   of   tne    law   can  be   assumed  as   establishing  an  ap- 
proximate mlnimxm  gross  area   of   90,000    square   feet   for    a 
project   area,    a  project  area   comprising   one,    or   a  number   of 
minor   blocks,    within  an  Assessor's  Block  would   appear   to 
qualify.     For   exa.aple,    the   gross  areas   of  minor   blocks 
within  Block   3726  range   from  85,700   to   198,500    square   feet, 
and    it    is   felt    that  any  future   project   area  would   not  be 
limited   to   a    single  minor   block  but  would   compri  se   a  gxo  up 
cf   these  within  a   single  Assessor's  Block.      Any   such  area 
would   thus   well  exceed   90,000    square  feet   in  gross   area." 

OPINION 

Section  33011  of  the  Community  Redevelopment  Law  (Health  i 
Safety  Code)  defines  a  project  area  as  follows: 

"33011,   'Project  area'  means  all  or  part  of  a  re- 
development area  comprising  one  of  the  following: 

(a)  At  least  one  block  bounded  on  all  sides  by 
public  highways  as  shown  on  the  oiflcial  map  of  the 
community. 

(b)  If  no  official  map  exists,  an  area  of  not  less 
than  90,000  square  feet,  Including  any  highways, 
streets,  or  alleys." 

Subsection  (b)  of  section  33011  above  does  not  apply  to  San 
Francisco  because  the  City  and  County  has  and  maintains  an  offi- 
cial city  map.   I  will  interpret  therefore,  subsection  (a)  above. 
In  response  to  yoiir  question. 

The  term  "block"  has  been  Judicially  defined  in  the  case  of 
Fraser  v.  Qtt,  95  Cal.  661,  as  follows: 

"A  'block'  is  a  square  or  portion  of  a  city  Inclosed 
by  streets,  whether  occupied  by  buildings  or  com- 
posed of  vacant  lots  -  -  -." 

California  code  definitions  of  the  term  "block"  are  synonymous 
with  the  above  definition. 
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The  terra  ''public  highway"  has  been  Judicially  defined  in  the 
case  of  Crlswell  v.  Pac.  £1.  RR .  Co»«  1+6  Cal.App.  (2d)  8l9,  as 
follows: 

"The  term  'public  highways'  includes  streets 
in  cities." 

It  Is  apparent  from  a  study  of  the  foregoing  definitions  that 
the  Legislature  in  drafting  and  then  enacting  §33011  Health  3c 
Safety  Code  (supra)  had  a  block  in  mind  in  one  Instance  (sub, a), 
and  an  area  in  the  second  instance  (3ub,b),   No  limitations  on  the 
size  of  the  block  or  the  width  of  the  streets  have  been  .-nade.  Area 
would  be  useful  for  a  redevelopment  agency' a  purposes  in  the  case 
of  unbounded  swamp  land  or  unsubdivided  or  unplatted  land,  whereas 
a  block  appearing  on  an  official  map  of  a  comiaunity  has  been 
bounded  officially. 

In  response  to  your  first  question  it  is  my  opinion  that  "a 
minor  block,  or  group  of  these,  comprising  part  of  an  Assessor's 
Block,  bounded  on  all  sides  by  a  public  street,  meets  the  require- 
ments of"  subdivision  (a)  of  section  33011  of  the  Conmxinity  Re- 
development Law.   It  is  my  further  opinion  that  public  streets  of 
30  to  35  feet  in  width,  appearing  on  the  official  map,  can  be 
considered  as  public  highways  in  the  meaning  of  the  state  Commun- 
ity Redevelopment  law. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Redevelopment  Agency 

512  Golden  Gate  Avenue 
San  Francisco  2 

City  Pleuaning  Commission 
100  Larkin  Street 
San  Francisco  2 

JEB 


SUBJECT: 
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v;age  scales  for  city  employees  working  on  public 
contracts;  application  of  '.felfahe  payment  clauses 

contained   in    COLLECTIVE   BARGAINING  AGREEMENTS. 


Dear  Sir: 


You  have  written   as   quoted  below: 


REQUEST 

"Your   opinion  la  requested  concerning   the   following: 

"1.      Are   the   provisions   of   Section  1.33   of   the 

Annual   Salary  Ordinance  for   1952-1953   in  con- 
formity with  the    Charter? 

"2.      If  the    provisions   of  1,33   ^I'e    legal,    are   city 
employees  working  under  public  contracts    to   be 
paid   the   wage    scale   established  by  Resolution 
12682   (Series  of  1939),    a  copy  of  which  is 
attached? 

"3«      Is   the    city  and  county  bound  by  the   welfare 
provisions  of  Resolution  12682? 

"1^.      Do  the   welfare   provisions   apply  alike    to   union 
and  non-union  members,    insofar   as  there   exists 
a  city  and  county  obligation  to  make   payment 
thereunder?" 

OPINION 

The  questions  asked  by  you  will  be  discussed  in  the 
sequence  established  in  your  above  quoted  request  for  oplniont 

1,   Section  1,33  of  the  Annual  Salary  Ordinance  (1952- 
1953)  provides  as  fellows: 

"Section  1.33*   Work  Performed  Under  Contract  and 


Compensation  Therefor:  In  the 
ance  of  any  contract  awarded  to 
the  provisions  of  Section  95  and 
rates  fixed  herein  shall  not  app 
therein,  and  in  lieu  thereof,  no 
general  prevailing  rate  of  wages 
similar  work,  as  fixed  by  a  reso 
visors  and  in  effect  at  the  time 
tract,  shell  be  paid  to  employee 
contract," 


execution  and  perform- 
a  city  department  under 

98   of   the   Charter  the 
ly   to    employments   engaged 
t   less   than  the    highest 

in  private   employment   for 
lution  of    the    Board   of   Super- 

of  the   award  of    srid  con- 
3   performing  work  under   such 
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Section  95  of  the  Charter,  dealing  with  the  subject  of 
public  works  contracts  rmd  the  procedure  for  the  bidding  upon  and 
awarding  of  such  contracts,  provides  in  part  as  follows: 

"Tho  board  of  supervisors,  by  ordinance,  shall  establish 
procedure  whereby  approoriate  city  p.nd  county  departments  may 
file  sealed  bids  for  the  executi'^n  of  p.ny  work  to  bo  per- 
formed under  contract.   If  such  bid  is  the  lou'est,  tho~on- 
tract  snail  be  awarded  to  tho  deoartmentT^  (Emphasis  oddod) 

Section  98  of  the  Charter,  relating  to  conditions  to  be 
observed  with  regard  to  public  works  contracts,  provides  in  part 
as  follows: 

"Every  contract  for  any  public  work  or  improvement  to  be 
performed  at  the  expense  of  the  city  and  county,  or  paid  out 
of  moneys  deposited  in  the  treasury  ..,.,  must  provide; 
(1)  .,,,;   (2)  that  any  person  performing  Ir.bor  thereunder 
shall  bo  paid  not  less  than  the  highest  general  prevailing 
rate  of  wages  in  private  employment  for  similar  work; 
(3)  ....;  ik)    .... 

"The  board  of  supervisors  shall  have  full  power  and 
authority  to  cnr.ct  all  necessary  ordinances  to  carry  out 
the  terms  of  this  section,"   (Emphasis  added) 

When  the  foregoing  provisions  of  Sections  95  &nd  98  are 
read  together,  it  is  evident  tbiat  tho  all-inclusive  "every  contract" 
phrase  of  Section  96  is  binding  upon  the  city  and  county  when,  as 
contemplated  and  permitted  by  Section  95»  f  city  and  county  depart- 
ment is  the  successful  bidder  on  a  contract  for  public  work  in  any 
instance  where  city  and  county  funds  are  to  be  used  to  pay  for  such 
wrrk.   Since,  as  is  further  evident,  the  provisions  of  Section  1.33 
of  tho  Annual  Salary  Ordinance  are  in  conformity  with  the  provisions 
of  the  aforesaid  Sections  95  f'nd  98,  Section  1,33  is  completely  legal 
and  valid. 

2»   Resolution  12^82  constitutes  an  administrative  determ- 
ination of  the  applicable  w^ge  rates  which,  by  virtue  of  tho  mandate 
contained  in  Section  1,33  of   the  Annual  Salpry  Ordinance,  are  re- 
quired to  be  paid  on  public  works  contracts.   As  Indicated  above, 
such  wage  rrtes  are  applicable  to,  and  binding  upon,  any  city  and 
county  department  Waich  may  be  a  successful  bidder.   Hence,  the  city 
and  county  employees  of  such  department,  who  work  on  such  contract 
job,  are  to  be  paid  tho  rates  set  forth  in  Resolution  12682. 


Opinion  No.  66? 
P?-go  3. 

3.   It  is  my  opinion  the.t  r.  "welfare  poy"  provision  (in 
a  collective  bargaining  agreement)  which  complies  with  the  formula 
exprtissed  in  Resolution  12682,  i.e.,  when  payment  thereof  is  pro- 
vided for  p-nd  mode  In  definite  fixed  amount  and  with  relation  to  a 
dt-finite  fixed  period  of  work  performed,  is  a  factor  and  component 
of  a  rate  of  wages.   It  is  my  belief  thpt  such  conclusion  is  com- 
pelled by  the  holdings  and  rer.soning  in  ADAMS  v,  WOLFF,  8ij.  Cal.App. 
(2)  k3S,    ^-nd   ADAMS  v.  CITY  AND  COUNTY  OF  S^N  FRANCISCO,  9k   Cal.Apo. 
(2)  586,   Under  the  reasoning  set  forth  above  in  discussing  your 
Questions  1  and  2,  the  city  and  county  is  bound,  in  any  applicable 
instance,  by  the  wclfaro  pay  provisions  of  Resolution  126o2. 

1|,   Insofar  as  there  exists  a  oity  and  county  obligation 
to  make  "welfare"  payments  to  its  employees,  such  payments  must  be 
made  to  all  concerned  city  and  county  employees,  without  regard  to 
whether  any s  uch  concerned  employee  is  or  is  not  a  member  of  a 
union.   There  is  nothing  in  the  Charter  (Sees,  95  and  98),  the 
Ordinance  (Sec.  1,33)  or  the  resolution  (12682)  which  limits  wage 
benefits  to  union  members,  and  no  such  limitrtion  can  be  interjected. 

Accordingly,  each  of  the  four  questions  proposed  by  you 
is  rnswered  in  the  affirmative. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr,  Harry  D.  Ross 
Controller  of  the 

City  and  County  of  San  Prp.ncisco 
109  City  Hall 
San  Francisco  2,  California 
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SUBJECT:      P0'.;ER   op  board  OP  TRUSTEES   OP  H.    H.    deYOUNG  MUSEUM 
TO  ElITER    "IITO   STORAGE  AIID   DISPLAY  AGREIiENT  VHITH 
REPSREIICE  TO  SURPLUS   OBJECTS   OF  ART  STORED  AT  i-IUSEUM. 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows: 


RE1UEST 

"We  now  have  in  our  collection  several  objects 
of  art,  wliich  are  in  storage  at  the  Museum  and  are  not 
being  exhibited. 

'"..e  are  unable  to  exhibit  these  objects  at  the 
Museum  and  as  a  natter  of  fact  by  reason  of  the  storage 
space  they  occupy i  we  are  prevented  from  exhibiting  many 
other  objects  of  art  which  we  desire  to  display  for  the 
benefit  of  the  general  public. 

"In  an  endeavor  to  alleviate  the  above  situation, 
we  have  arrived  at  a  tentative  agreement  with  I'Ir.  George 
V/hitney,  owner  of  Sutro  Baths,  under  which  Mr,  uhitney 
would  both  store  and  display  these  objects  of  art  at  the 
Sutro  Baths  and  maintain  adequate  insurance  on  thep  while 
they  are  on  his  premises.  The  objects  can  be  recalled  by 
the  Museum  at  any  time, 

"V/e  believe  this  to  be  a  desirable  arrangement, 
both  from  the  standpoint  of  the  Museum  and  the  general 
public,  as  it  would  help  us  solve  our  storage  problems 
and  release  space  which  can  be  utilized  for  the  greater 
benefit  of  the  public  and  the  objects  of  art  which  are 
now  benefiting  no  one  would  be  on  display  while  they  are 
on  lir,   ^yliitney's  premises  for  the  public  benefit, 

"We  wish  to  emphasize  that  none  of  the  objects 
of  art  v/hich  are  the  subjects  of  the  foregoing  arrangement 
v;ere  Included  in  the  original  deYoung  donation  and  trust 
agreement.  They  are  all  objects  subsequently  acquired 
throughout  the  years  either  by  gift  or  purchase* 
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"VJill  you  kindly  render  us  an  opinion  as  to  the 
legality  of  the  proposed  agreement  with  Mr«  \7hltney  under 
the  above  circumstances." 

OPINION 

In  an  opinion  to  the  Trustees  of  the  California  Palace  of 
the  Legion  of  Honor  dated  October  l6,  19l|2,  ny  predecessor,  Ilr,  John 
J.  0« Toole,  affirmed  the  powers  of  the  Trustees  to  place  works  of  art 
in  storage  in  a  connercial  warehouse  during  the  war  emergency.   Mr. 
O'Tool©  noted  the  broad  powers  given  the  trustees  by  virtue  of  the 
following  provision  of  Section  50  of  the  Charter: 

"The  boarrd  shall  have  exclusive  charge  of  said 
memorial,  the  lands  set  aside  therefor,  and  its  affairs 
and  of  all  real  and  personal  property  thereunto  belonging 
or  which  may  be  acquired  by  loan,  purchase,  gift,  devise, 
bequest  or  otherwise,  v;hen  not  inconsistent  with  the  terms 
and  conditions  of  the  loan,  purchase,  gift,  devise,  or 
bequest." 

The  general  powers  of  your  Board  are  couched  in  identioal 
language  under  Section  $1   of  the  Charter  and  it  is  my  belief  that  by 
virtue  of  these  powers  you  are  authorized  to  enter  into  the  proposed 
arr:ingeraAnt  with  Mr.  V/hltnoy  under  the  circumstances  outlined  in  your 
letter.  These  circumstances  Indicate  that  the  contemplated  temporary 
disposition  of  the  objects  of  art  involved  is  not  inconsistent  with 
any  terms  or  conditions  of  their  acquisition  and  that  the  arrangement 
is  for  the  best  interests  of  the  museum  and  to  the  benefit  of  the 
general  public. 

You  are  accordingly  advised  that  it  is  my  opinion  that  you 
may  legally  execute  the  proposed  agreement  with  Mr.  Whitney. 

Respectfully  submitted, 

DION  R,  HOLM,  CITY  ATTORNEY 
TJB 

To:  Trustees  K,  H.  deYoung  Memorial  Museum 
City  and  County  of  San  Francisco 
Golden  Gate  Park 
San  Francisco  18,  California 

Attention:  Mr«  George  T,  Cameron 
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March  U,  1953 


SUBJECT:   BILLBOARDS,  FLASHING  SIGNS;  LEGISLATION  FOR 
REMOVAL  OP  EXISTING  BOARDS  ON  FREEWAYS 

Gentlenen: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"I  have  been  directed  ty  the  Joint  Streets  and  Public 
Buildings,  Lands  and  City  Plannin;];  Conmittee  to  request 
your  opinion  on  the  followint],  questions: 

"1.   In  connection  v/ith  a  billboard,  does  the 
definition  of  a  flashing  or  moving  light 
sign  Include  the  so-called  black-light 
sign? 

"2,   Can  legislation  re3ulatlnn-  outdoor  advertis- 
ing structure  contain  a  retroactive  clause  that 
would  require  the  removal  of  all  non-conforming 
signs  within  a  certain  period  of  time? 

"Your  cooperation  in  this  matter  will  be  appreciated  by 
the  Joint  Committee." 

OPINION 


as   follows: 


1,   Section  I4.  of  the  proposed  ordinance  provides  in  part 


"Provided,  further,  that  no  such  advertising 
structure,  billboard  or  sign  permitted  by  this 
section  shall  contain  moving,  changing  or  flash- 
ing lights,  colors  or  messages  which  attract 
attention  to  the  sign  and  viiich  are  visible  and 
legible  from  the  freeway  at  any  point," 


It  is  ray  understanding  that  the  so  called  black  light 
sign  is  a  sign  treated  v.'ith  phosphorescent  paint  which  changes  the 
original  color  or  might  add  a  new  message  when  the  black  light  is 
turned  on.   If  the  black  light  were  regulated  so  as  to  turn  off  and  on 
It  would  come  within  the  pui'vlew  of  the  contemplated  section.   If  It 
v/ere  constant  it  vrould  not. 
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2,   Preliminarily  it  may  be  stated  that  the  contemplated 
ordinance  regulating  billboards  on  freeways  would  be  a  restriction 
and  prohibition  against  the  use  of  the  premises  (and  constitutes  a 
zoning  matter)  such  as  is  contemplated  under  Section  11?  of  the 
Charter.   (See  ray  opinion  No,  60?  dated  September  22,  1952). 

Any  regulation  which  deprives  a  person  of  the  profitable 
use  of  his  property  constitutes  a  taking  of  property  and  entitles 
him  under  the  Constitution  to  compensation,  unless  the  invasion  of 
rights  is  so  slight  as  to  permit  the  regulation  to  be  Justified  un- 
der the  police  pov/er.   (Jones  v«  City  of  Los  Anr.eles,  211  Cal.  3OI4.). 

The  court  indicated  in  Jones  v>  City  of  Los  Angeles,  supra, 
(a  zoning  case)  that  it  would  not  hold  valid  a  retroactive  regula- 
tion of  the  nature  suggested  in  the  proposed  ordinance.   At  page  317 
the  court  says: 

"Property  regulation  by  means  of  zoning  is  not  re- 
stricted to  v.tiat  is  disorderly  or  offensive  •  •  • 
In  attempting  to  apply  to  all  types  of  zoning 
ordinances  the  summary  methods  of  prevention  and 
suppression  v;hich  are  employed  in  the  case  of  nui- 
sances, municipalities  obviously  fail  to  take  into 
account  the  fact  that  zoning  not  only  includes  but 
also  supplements  nuisance  repulation,   A  restriction 
Imposed  to  prohibit  an  offensive  use  is  not  a  taking 
of  property  for  vfhich  compensation  must  be  made  and 
in  the  abatement  of  nuisances  retroactive  measures  are 
valid.   Grsnting  that  a  zoning  ordinance  may  operate 
retroactively  where  there  is  clearly  an  element  of 
nuisance,  it  does  not  follow  that  a  similar  disposi- 
tion may  be  made  of  every  type  of  non-conforming  use 
dealt  with  in  zoning,"   (39  Yale  L.J,  738)   "No  one 
gainsays  that  a  municipal  government  within  its  police 
pov/ers  has  the  right  to  prescribe  rules  regulating  the 
character  of  buildings  to  be  erected  and  the  material 
to  be  used  vrithin  certain  prescribed  boundaries  •  •  • 
But  such  ordinances  must  •  ,  •  relate  to  the  future. 
Of  course,  that  does  not  prevent  cities  from  moving  to 
abate  nuisances  v/henever  occurring;,"   (Brown  v.  Grant, 
/Tex.  Civ,  App^/  2  S.W,  (2d)  285,  28?) 

"Seeminrly  in  opposition  to  these  vrldely  held  views  is 
the  conclusion  reached  by  the  Supreme  Court  of  Louisiana, 
v;ith  respect  to  an  ordinance  of  the  city  of  Nev;  Orleans 
which  prohibited  the  establishment  or  maintenance  of  any 
business  within  a  specified  district,  and  provided  that 
all  businesses  then  in  operation  in  the  district  should 
be  liquidated  in  one  year.   In  State  v.  McDonald.  I66  La. 
172  (121  South,  613),  and  in  Ltate  v.  Jacoby,  166  La, 
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752  (123  South,  31I4.),  the  ordinance  was  held  valid  as 
applied  to  businesses  in  operation  prior  to  its  passage, 
which  had  failed  to  liquidate  within  the  prescribed  period. 
An  examination  of  the  language  of  the  opinions  indicates 
that  the  coui't  did  not  consider  the  general  question  of  the 
validity  of  retroactive  zoning  laws,  but  was  concerned  with 
the  particular  situation  before  it,  and  saw  no  material 
injury  to  the  owner  of  the  property.   In  the  first  case 
(State  V.  McDonald,  supra,  at  p.  175)  the  court  said: 
'In  the  instant  case  there  is  nothing  ,  ,  ♦  in  the  record 
on  which  the  court  v;ould  be  authorized  or  Justified  in 
declaring  the  attacked  provision  of  the  ordinance  harsh, 
arbitrary,  or  unreasonable  •  .  *   For  all  that  appears, 
the  business  may  be  a  small  retail  grocery  business  located 
in  an  outlying  section  far  removed  from  the  business  center 
of  the  city.   The  defendants  have  not  shown,  and  the  court 
Is  unable  to  conjecture,  any  substantial  reason  why  such  a 
business  could  not  be  liquidated  and  closed  out  within  a 
year.'    In  the  second  case  (State  v.  Jacoby,  supra,  at 
p.  317)  the  objection  of  the  o;-jner  was  disposed  of  in  the 
same  manner;   'Defendants'  drug  store  is  a  small  one,  and 
it  is  obvious  that  one  year  affords  ample  time  vrithin  which 
to  liquidate  the  business  and  close  it.' 

''These  decisions  are,  we  think,  distinguishable  from  the 
instant  case;  but  even  if  they  vrere  not  distincuishable, 
we  should  not  be  disposed  to  follow  them,  for  they  exhibit, 
in  our  opinion,  a  confusion  between  the  objects  of  zoning 
and  nuisance  regulation.   (See  39  Yale  L.J,  738* )" 

The  Jones  case  has  been  cited  with  approval  on  the  propo- 
sition that  zoning  regulations  look  to  the  future,  not  to  the  past, 
and  cannot  be  made  retroactive.   (Acker  v.  Baldwin,  18  Cal,  (2)  3I4J- 
at  page  314.6.)    See  also  Biscay  v.  City  of  Burlinpiame,  127  C.A.  213. 

In  the  case  of  yhitmeir  v.  Buffalo.  II8  Fed.  773  the  City 
of  luffalo,  New  York,  prohibited  the  erection  of  billboards  exceeding 
seven  feet  in  height,  v/ithout  permission  of  the  council,  and  author- 
ized the  abatement  of  any  billboard  erected  in  violation  of  the 
ordinance  as  a  nuisance.  The  ordinance  vras  sustained  as  being  pros- 
pective in  its  operation  only,  end  hence  it  was  held  that  it  did  not 
authorize  the  destruction  of  billboards  erected  prior  to  its  passage. 
The  court  stated  at  page  776: 

"Such  structures  are  not  per  se  Illegal  by  reason  of  this 
ordinance,  which  has  been  declared  valid.  The  ordinance 
cannot  be  retroactive.   Cuch  structures  may  only  be  abated 
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on  the  theory  of  common  lav;  nuisances,  the  existence 
of  which  can  only  be  determined  on  final  hearing." 

It  follows,  therefore,  that  the  retroactive  provision  of 
the  ordinance  in  question  would  be  invalid. 

Respectfully  submitted. 


DION  A,    HOLM 
City  Attorney 


EFD 


To:  Board  of  Supervisors 
235  City  Hall 

Attn:   Mr,  John  R,  McGrath 
Clerk  of  the  Board 


OPIx^ION   NO.    670 

March  6,    1953 

SUBJECT:      EFFICACY  OF  H0J3   HARMLESS  CLAUSE   IN 
ORDINANCE  ABOLISHI:^   SIDEWALK  VJIDTH 
PROVISION  TO  ALLO.   FOR    SPUR   TR.-.CK   IN 
FORMER   SIDE.'JALK  AinEA. 


Dear  Sir: 


I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

RE^ULST 

"Can  a  hold  harmless  clause  be  legally  inserted 
in  an  ordinance  abolishing  sidewalks  to  permic  the 
construction  of  spur  tracks,  or  any  structure,  that 
will,  at  some  time  or  other,  force  pedestrians  to 
walk  in  the  roadway  to  traverse  that  portion  of  the 
street  where  the  sidewalk  has  been  abandoned?" 

OPINION 
There  are  implicit  here  two  subsidiary  questions: 

(1)  Can  the  city  authorize  and  permit  the  removal 
of  a  sidevmlk  and  construction  of  a  spur  track  or  other  structure 
in  its  place  such  that  pedestrians  traversing  the  street  would  have 
to  walk  in  the  roadway? 

(2)  Can  the  city  validly  contract  with  the  permittee 
authorized  to  create  and  maintain  the  spur  track  or  other  structure 
to  be  held  harmless  from  any  liability  arising  from  the  creation  and 
maintenance  of  said  spur  tracks  or  other  structure  in  the  abolished 
sidewalk  area? 

Before  proceeding  to  advise  on  either  of  these  questions 
it  would  be  helpful  to  have  in  mind  the  fundamental  municipal  law 
applicable.   In  this  discussion  involving  the  power  of  a  municipal- 
ity over  its  streets,  v;e  should  bear  in  mind  that  the  word  "street" 
includes  sidewalks  as  well  as  roadway.   19  McCuillan,  Municipal 
Corporations  (3rd  Ed.)  110 ;  19  Calif o rn i a  JurispruS^ence"  16.  - 

In  the  absence  of  authorization  by  the  legislature,  it  is 
a  universal  rule  that  a  city  cannot  authorize,  consent  to  or  create 
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a  nuisance  in  its  streets  or  devote  t'.iem,  or  any  part  of  them,  to  a 
purpose  inconsistent  with  the  rights  of  the  public  or  abutting 
property  owners.   7  Mc^.uillan,  Municipal  Corporations  (3rd  Ld.) 
731'n,  29.   HoweverJ  in  California,  where  the  municipal  charter  has 
conferred  upon  the  municipality  power  to  legislate  for  the  mainten- 
ance and  care  of  the  public  streets,  the  city  may  authorize  tempor- 
ary obstructions  or  permanent  structures  for  the  purpose  of  afford- 
ing approach  to  abutting  property.   19  California  Jiorisprudence  111. 
Under  section  2k   of  the  charter,  San  Francisco  is  expressly  author- 
ized  to  issue  licenses  and  permits  for  the  use,  obstruction  of  and 
encroachment  on  public  streets.  The  issuance  of  spur  track  permits 
is  also  specifically  authorized.   (Section  114  of  the  charter.) 

By  definition,  an  authorized  obstruction  in  a  public 
street  ia  not  a  public  nuisance.   7  McQ.uillan,  Municipal  Corpora- 
tions (jrd£d. )  5QI ;   10  McQuillan,  i-iunicipal  Corporations  (3rd  Ed.) 
614.1,  bk2~.      However,  where  the  authorized  "obstruction  causes 
injury  to  property  the  injured  party  may  still  recover  damages. 
10  Mc:iuillan,  Mxinlcipal  Corporations  (3rd  Ed.)  614.1.  Where  the 
obstruction  interferes  with  the  rights  of  ingress  and  egress  of 
the  abutting  owner,  including  the  accessibility  of  his  premises  to 
his  patrons,  clients  and  customers,  the  city  cannot  appropriate 
these  rights  for  the  public  without  compensation.  Rose  v.  State  of 
California,  19  Cal.2d  713,  133  P. 2d  505;   12  Mcquillan,  Municipal 
Corporations  (3rd  Ld.)  333.   But  an  abutting  owner  may  be  precluded 
from  attacking  an  obstruction  in  the  street  because  of  his  consent 
thereto.   10  McQuillan,  Municipal  Corporations  692. 

In  regard  to  sidewalks,  the  city  having  the  power  to  con- 
struct them  has  also  the  power  to  cause  their  removal.  Attorney- 
General  v.  Boston,  lli2  Mass.  200,  7  N.  E.  722;  13  McCuillan,  Muni- 
cipal Corporations  (3rd  £d.)  01.   In  regard  to  railroad  tracks,  it 
is  generally  held  that  a  city  has  power  to  regulate  the  location  of 
railroad  tracks  in  a  street.   7  McQuillan,  Municipal  Corporations 
(3rd  Ed. )  773.  Fiirthermore,  the  city  may  properly  authorize  the 
construction  of  a  spur  track  for  the  use  of  abutting  owners  v/here 
the  public  at  large  has  also  a  right  to  its  use.  Brown  v.  Chicago 
Great  ..est ern  Railway  Company,  137  Mo.  529,  3Q  S.  I?T"1099;  Califor - 
nla  ClvlT'Code  Section  LJO;    22  A.  L.  R .  133  (noteTT"!^  McQulTlan, 
Mxmicipal  Corporations  (jraEd. )  77"n 

But  notwithstanding  such  municipal  power,  the  city  may  be 
liable  for  issuing  the  license  or  permit  if  under  all  the  circum- 
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stances  the  act  permitted  is  patently  dangerous  to  the  public  or  a 
nuisance.   Mulder  v.  City  of  Los  Angeles,  110  Cal.  App.  663 > 
291;  P.  14-35 ;  Calif ornTa  aover'ninent  Code  section  "|3g^lV  14.2  n.'L.R.  1213 ; 
IH  McQuillan,  .lunJcipal  Corporations  (3^d  Ed.)  273. 

To  recapitulate  at  this  point,  it  follows  from  what  has 
been  said  that  the  city  has  the  power  to  remove  the  sidewalk  and  per- 
mit the  location  of  a  spur  track  or  other  structvire  in  the  former 
sidewalk  area,  but  in  so  doing  the  city  may  become  liable  in  the 
following  ways: 

(1)  Under  the  California  and  United  States  Consti- 
tutions for  having  appropriated  private  property  to  a  public  use 
without  compensation  where  a  nonconsenting  abutting  owner' 3  rights 
of  Ingress,  egress  and  accessibility  to  business  invitees  have  been 
materially  impaired.  Rose  v.  State  of  California,  supra. 

(2)  Under  California  Government  Code  section  S30$l 
for  having  created  a  dangerous  or  defective  street  condition. 

(3)  By  granting  the  license  or  permit  where  the 
acts  authorized  thereunder  would  naturally  result  in  injury. 

16  Hcqui  1 1  an,  .lunicipal  Corporations  (3rd  Ed.)  271,  273 ; 

19  Mc^'uilTan,  rluniclpal  ^Jorporations  (3r"^Ed.)  'Jb;    L|.2  iT.L.R.  1208; 

Mulder  v.  City  of  Los  ^ngeles,  supra. 

There  remains  the  £;eneral  question  whether  the  city  may 
validly  condition  the  issuance  of  a  permit  to  create  and  maintain 
a  spur  track  or  other  structure  in  the  former  sidewalk  area  on 
being  held  harmless  by  the  permittee. 

* 

Section  lll|  of  the  charter  reads  as  follows: 

"The  board  of  supervisors  shall  refer  all  requests 
for  spxir  track  pern  its  to  the  director  of  public  works 
who  shall  grant  such  perraits  in  all  cases  where  the  spur 
track  is  to  be  located  within  a  heavy  industrial  zone, 
as  classified  by  the  city  planning  commission,  provided 
that  such  spur  track  shall  be  so  constructed  and  operated 
as  not  to  establish  an  unreasonable  interference  with  the 
public  use  of  the  streets  affected " 

V;hile  it  might  be  argued  that  within  the  limitations  of 
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the  foregoing  provision  a  prospective  permittee  is  entitled  to  the 
permit  as  a  aatter  of  right,  the  fact  is  that  the  word  "shall"  in 
a  charter  or  ordinance  provision  relating  to  the  issuance  of  permits 
is  not  necessarily  mandatory  in  pvirport.   9  McQuillan,  Municipal 
Corporations  ll|.fe.   Since  the  permit  we  are  here  concerned  witn  re- 
lates hot  simply  to  the  spur  track  but  to  the  abolition  of  the  side- 
walk, and  since  the  power  of  the  municipality  over  its  streets  and 
sidewalks  is  plenary,  it  is  clear  that  the  municipality  may  annex 
conditions  to  the  grant  of  the  permit,   10  McQuillan,  Municipal 
Corporations  (3rd  Ed.)  629,  633;  5  McQuillan,  riunicipal Torpor ations 
Qd  Zd.)  h^^» 

But,  although  the  city  may  attach  terms  and  conditions  to 
the  issuance  of  a  permit,  these  must  be  reasonable.   9  McQuillan, 
Municipal  Corporations  (3rd  Ed.)  1?. 

It  has  been  held  that  it  is  not  unreasonable  for  a  city 
to  contract  for  freedom  from  liability  for  its  own  negligence  pro- 
vided there  is  no  violation  of  oublic  policy.  Bigelow  jc  Co.  v. 
Boston,  251;  Mass.  53.  1^4-9  ti,   E.  5^0;   lj.1  A.  L.  R .  1333  Anno. 

In  California  it  has  been  held  that  a  contract  guarantee- 
ing the  municipality  freedom  from  liability  is  not  void  as  against 
public  policy  where  the  rights  of  the  public  were  not  affected  by 
any  such  contract.   Rauer  v.  Lowe,  10?  Cal.  229>  ^Q^P*  337'   See 
also  Schindler  v.  Youn>:^,  13  Cal.  AppTTtJ,  lOa  Pac.  733;  I^ller  v. 
Town  of  Sebastopol,  7^  Cal.  App.  65b,  2/j.O  Pac.  393;  St'anwood  v7" 
Carson,  169  Cal.  614-0,  114-7  Pac.  3b2^ 

where  the  contract  to  be  held  harmless  is  coupled  with  a 
promise  to  pay  damages  occasioned  through  exercise  of  the  permit  it 
has  been  held  that  there  is  no  question  of  violation  of  the  public 
policy  against  any  such  hold  harmless  contracts  even  though,  as  a 
practical  matter,  enforcement  of  the  contract  to  pay  damages  operates 
to  effectuate  the  promise  to  hold  harmless.  Freigy  v.  G-argaro  Co., 
223  Ind.  3I|.2,  60  N.  E.  2d  288.   Thus,  on  the  authority  of  the  above 
case  by  requiring  the  permittee  to  pay  all  damages  as  well  as  hold- 
ing the  city  harmless  the  public  policy  question  is  foreclosed. 

There  remains  lastly  for  our  consideration  the  question 
whether  the  requirement  of  holding  the  city  harmless  is  in  and  of 
itself  reasonable.  V.'e  think  it  is  for  the  following  reasons: 
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(1)  The  rights  of  the  public  are  not  interfered 
with  since  any  action  against  the  city  or  the  permittee  is  xanaf- 
fected  by  the  allocation  of  the  ultimate  burden  of  liability. 

(2)  The  party  bearing  the  ultimate  burden  of 
liability,  the  permittee,  is  the  party  specially  benefited  by  the 
granting  of  the  permit. 

(3)  The  permittee  is  in  the  best  position  for  secur- 
ing the  consent  of  abutting  owners  thus  precluding  liability  for 
appropriation  of  the  abutting  owners'  rights  of  ingress,  egress  and 
accessibility. 

(ij.)   Since  the  requirement  of  abolition  of  the  side- 
walk for  construction  of  a  spxor  track  or  other  structure  in  its 
place  is  an  unusual  and  special  use  of  the  street  creating  a  higher 
likelihood  of  municipal  liability  than  usual,  it  is  only  fair  that 
the  specially  benefited  permittee  should  have  the  burden. 

Accordingly  you  are  advised  that  a  hold  harmless  clause 
may  be  validly  inserted  in  an  ordinance  abolishing  a  sidewalk  to 
permit  the  construction  of  spur  tracks,  or  any  structure  in  the  area 
occupied  by  the  sidewalk.   It  is  suggested  that  the  hold  harmless 
provision  be  made  part  of  the  application  for  the  permit  itself.  A 
proposed  amendment  to  the  Public  '^orks  Code  is  hereby  submitted  and 
attached  to  thie  opinion  for  yo\ir  consideration.  There  remains  the 
problem  of  the  instant  situation  giving  rise  to  this  requested  opin- 
ion wherein  it  is  contemplated  that  the  sidewalk  area  on  the  easter- 
ly side  of  Boutwell  Street  between  Islais  Creek  Channel  and  Helena 
Street  shall  be  abolished  in  order  to  permit  the  construction  of  a 
spur  track.  For  your  consideration  a  proposed  amended  ordinance  is 
attached  hereto  and  submitted  for  the  purpose  of  obtaining  the  ad- 
vantages of  a  hold  harmless  agreement  in  respect  to  such  abolition 
of  sidewalk. 

Respectfully  submitted, 

DION  R.  HOLM 
GA  City  Attorney 

To:  John  R.  McGrath,  Clerk 
Board  of  Supervisors 
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SUBJECT:  RETIREMENT;   POWER  OF  BOARD  OF  SUPERVISORS  TO  JMCLUDE 
TEMPORARY  EMPLOYMENT  AS  PRIOR  SERVICE  FOR  RETIREMENT 
PURPOSES. 

Dear  Sir: 

I   am  in  receipt   of  your  request  for   an  opinion  as 
follows: 

REQUEST 

"Your  opinion  dated  December  23 »  19l;8  related 
to  Charter  Section  165.2,  Subdivision  (G)  (1) 
which  set  forth  certain  time  and  service  to  be 
credited  to  members  of  the  Retirement  System  for 
the  pxirposo  of  determining  Qualification  for  ben- 
efits and  for  the  calculation  of  benefits, 

"A  question  has  now  been  raised  as  to  whether 
Subdivision  (G)  ([|.)  should  not  have  been  taken 
into  account  also,  in  the  consideration  of  the 
Question  with  v;hich  the  Opinion  deals.   Subdi- 
vision (G)  (ii)  reads  as  follows: 

"'(i;)   Prior  service  determined  find  cred- 
ited as  prescribed  by  the  board  of 
supervisors  for  persons  who  are  mem- 
bers under  Section  l65. ' 

"You  are  requested,  therefore,  to  review  the  ques- 
tion, taking  into  account  the  quoted  (I4.)." 

The  opinion  of  my  predecessor,  dated  December  23,  I9I4.8, 
to  which  you  allude  in  your  foregoing  communication,  was  rendered 
in  response  to  your  request  for  advice  on  the  Question  of  the 
effect  of  paragraph  (G)  (1)  of  Chcrtor  Section  165.2  upon  tho 
then-pondered  possibility  of  the  inclusion,  by  ordinance,  of  prior 
"temporary"  service,  i.e.,  prior  to  September  14,1914.2  (which  wps  the 
date  upon  which  this  class  became  eligible  for  membership)  for  tho 
purpose  of  fixing  eligibility  for  retirement  and  calculating  retire- 
ment benefits. 
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You  now  aak  whether  paragraph  (G)  (ij.)  of  the  same 
charter  section  permits  of  prior  "temporary"  service  (rendered 
prior  to  Septenber  II4..  19i4.2  and  rendered  w'len  not  a  member  of 
the  Retirement  System)  being  included  for  the  purpose  of  fix- 
ing eligibility  for  retirement  and  calculating  retirement 
benefits  when  and  if  so  allowed  by  the  Board  of  Supervisors  by 
ordinance. 

0  P  J  N  J  0  N 

Paragraph  "G"  of  Section  165.2  of  the  Charter  provides, 
in  part,  as  follows: 

"(G)   The  following  time  and  service  shall  be 
included  in  the  computation  of  the  service  to 
be  credited  to  a  member  for  the  purpose  of  de- 
termining whether  such  member  qualifies  for  re- 
tirement and  calculating  benefits: 

"(1) 

"(2) 

"(3) 

"(1;)   Prior  service  determined  and  credited  as 
prescribed  by  the  board  of  supervisors  for  per- 
sons who  are  members  under  section  165." 


follows: 


Section  165  of  the  Charter  provides,  in  part,  as 


"Officers  and  employees  of  the  city  and  county, 
except  members  of  the  police  and  the  fire  depart- 
ments, shall  become  mombors  of  the  retirement 
system  subject  only  to  the  following  provisions, 
in  addition  to  the  provisions  contained  in  sec- 
tions 158  to  I6i4.,  of  this  charter,  both  inclusive: 

"(a)   The  system  shall  be  applied  to  such  offices, 
departments,  bureaus,  or  classes  of  officers  or 
employees  of  the  city  and  county,  including  teach- 
ers in  the  San  Francisco  school  department,  as  the 
supervisors  shall  determine." 


follows: 
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Section  158  of  the  Charter  provides,  in  part,  as 


"Ordinance  No.  5561  (New  Series)  and  arnendiiiants 
thereto,  now  establishing  the  employees'  retiro- 
ment  system,  shall  continue  in  force  until 
amended  or  revoked  by  the  board  of  supervisors 
as  orovidod  in  this  section.   The  board  of  super- 
visors is  hereby  empowered  to  enact,  by  a  vote 
of  three-fourths  of  its  members,  any  and  all 
ordinances  necessary  to  carry  into  effect  the 
provisions  of  sections  159  to  172,  both  inclu- 
sive, of  this  charter;  provided  that  the  board 
of  supervisors  shall  secure,  through  the  retire- 
ment board,  an  actuarial  report  of  the  cost  and 
effect  of  any  proposed  change  in  the  benefits 
vmder  the  retirement  system,  before  enacting  an 
ordinance  or  before  voting  to  submit  any  pro- 
posed charter  amendment  providing  for  such  change." 

Authority  to  define  what  "service"  or  "prior  service" 
may  be  considered  under  section  165  of  the  charter,  rests  with 
the  Board  of  Supervisors,  vriien  enacted  by  a  vote  of  three- 
fourths  of  its  members. 

Section  165.2  (G)  (1;)  permits  the  consideration  of 
"prior  service"  for  its  members,  similar  to  such  "prior"  service 
as  may  be  prescribed  by  the  Board  of  Supervisors  for  persons  who 
are  members  under  Section  165  of  the  Charter. 

Hence,  in  answer  to  your  inquiry,  you  are  advised  that 
"prior"  temporary  service  (rendered  prior  to  September  1U-,    1914-2 
and  rendered  when  not  a  member  of  the  Retirement  System)  may  bo 
included  for  the  purpose  of  fixing  eligibility  for  retirement 
and  calculating  retirement  benefits  undor  section  165.2  (G)  (1+), 
when  the  Board  of  Supervisors  (by  a  throo-fourths  vote  of  its 
members)  by  ordinance  allows  such  "prior  service"  to  bo  consider- 
ed for  members  under  Section  165  of  the  Charter. 

Respectfully  submitted, 

TO:  Mr.  Ralph  R.  Nelson         DION  R.  HOLM,  City  Attorney. 

Consulting  Actuary,  Retire- 
ment Board,  San  Francisco 
City  and  Co\inty  Employees' 
Retirement  System 

14.60  McAllister  St.,  San  Francisco  2 

NSW 


OPINION  NO.  672 
March  12,  1953 

SUBJECT:   AMLNDMLNT  OF  PROJECT  ARHA  BOUNDARY 

Gcntlemon: 

I  hovo  your  request  for  an   •pinion  as  follows: 

REQUEST 

"At  the  Agency's  meeting  on  Tuosday,  February  2^., 
1953»  the  Agency  requested  your  opinion  as  to  the 
feasibility  of  amending  the  project  area  boundary  of 
the  Dicinond  Heights Rodsvolopment  Project  Area  in  order 
to  permit  acquisition  of  one  lot  just  outside  of  the 
project  toundrry  for  street  widening  purposes. 

"The  situation  in  question  is  approximately  at  the 
intersection  of  Farnum  and  31st  Streets,   It  is  depicted 
on  the  attached  sketch  which  shows  the  present  project 
area  boundary  and  also  the  proposed  project  area  boundary. 

"If  you  conclude  that  it  is  feasible  to  amend  the 
project  area  boundary,  I  suggest  that  you  also  include  in 
your  response  the  procedure  which  you  believe  should  bo 
followed  in  m^^-king  the  amendment." 

OPINION 

It  Is  apparent  from  a  study  of  the  Community  Redevelop- 
ment Law  (fiivlsion  21].,  Pf.rt  1,  Henlth  and  Safety  Code)  that 
the  legislature  intended  to  give  every  property  owner  in  a 
redevelopment  project  area  certain  protection  and  to  insure 
against  the  takinj^  of  property  without  due  process  of  law. 
In  order  to  accomplish  this  purpose,  the  Legislature  set  up 
certain  pi-ocedures  and  steps  to  be  followed  by  the  Agency  in 
the  selection  of  project  areas  and  the  formulation  and  adoption 
of  preliminary  plans,  tentative  plans,  and  final  redevelopment 
plans. 

Those  steps  Include,  amon(-  others: 

§33^00  of  the  Community  Redevelopment  Law,  providing?  for 
the  selection  by  the  planning  commission  of  one  or  more 
project  areas  rnd  the  formulating  of  a  preliminary  plan  for 
redevelopment  of  each  project  area. 
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§3353*5,  providing  that  the  agency  shall  hold  a  rjubllc 
hearing  on  the  tentative  plan  before  submission  to  the  legisla- 
tive body. 

§33$31.  providing  that  the  agency  shall  nublish 
notice  of  hearing. 

S33532,  providinf.  for  the  contents  of  the  notice 
which  shall  include  among  other  things  a  legal  description  of 
the  boundaries  of  the  area  or  areas, 

§33533*  providing  for  the  mailing  of  copies  of  the 
notic3  to  the  last  known  assessee  cf  each  parcel  of  land  in 
the  area  designated  in  the  tentative  pirn. 

§3353U.  providing  an  opportunity  for  all  interested 
persons  to  be  heard  and  to  submit  alternative  plans, 

§33535f  providing  for  the  consideration  and  report 
by  the  agency  cf  any  alternative  plans, 

ARTICLE  5 

Adoption  of  Tentative  Plans 

§335^2,  provides  that  before  passing  upon  the  tenta- 
tive plan  the  legislative  body  shnll  set  a  time  and  fix  a  place 
for  a  public  hearing  on  its  adoption. 

§335^3.  provides  for  the  publication  of  notice. 

§3356l4.»  provides  that  th(3  notice  of  such  hearing 
shall  include  a  legal  description  of  the  boundaries  of  the 
area  or  areas  designated  in  the  tentative  plan. 

§335^6,  provides  that  at  any  time  prior  to  the  adop- 
tion of  a  tentative  plan  any  person  may  present  to  the  legis- 
lative body  an  alternative  plan, 

§33568, 

(b)  provides  that  the  leclslative  body  may  aoorove 
or  reject  tha  tentative  plan  or  any  alternative  plan  or  modify 
either  and  approve  or  reject  it  as  modified, 

§33571,  provides  that  the  ordinance  approving  the 
tentative  plan  for  a  project  ai-ea  shall  Include: 

(a)  a  legal  deacrlptlcn  of  the  boundaries  of  the 
project  area. 
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Chapter  !(.  ^f  Corununlty  Redevelopment  law  dealliig  v.'ith 
the  formulation  and  ac'option  of  redevelopment  plans,  provides  in 
part: 

§33701.   Every  rede^elopiTient  plen  shall  pmvido  for 
participation  by  the  ovners  of  property  in  the  project  area  and 
peruiits  the  owners  to  submit  alternative  plans. 

§337'^3f  provides  in  part  that  u  redeveloprntnt  plan  for 
a  oroject  area  shall  be  based  upon  the  aptjroved  tentative  plan, 

Article  2  of  the  Comnunity  Pedevel^pment  Law  dealing 
with  the  adoption  of  final  redevelopment  plans  by  the  legisla- 
tive body  contains  no  provision  similar  to  §33'5^8  (b)  (adoption 
of  tentative  plan)  vhich  gives  to  the  legislative  body  the  right 
to  modify  or  make  amendments. 

Based  upon  the  above  mentioned  orovisipns  of  the  Com- 
munity Redevelopment  Law  end  a  study  of  this  lav;  in  its  entirety, 
it  is  ray  opinion  th-it  the  tounderies  of  a  project  area  can  not 
be  amended  after  the  adoption  of  a  tentative  plan  unless  the 
agency  conforms  to  all  of  the  steps  and  procedures  hereinabove 
set  forth  for  the  adoption  cf  preliminary  and  tentative  plans. 
This  would  include  public  hearings,  publication  of  notice, 
mailing  copies  of  the  notice  to  the  Diocerty  owners  effected; 
giving  the  property  ov.-ners  affected  the  opportunity  of  submitting 
alternative  plans  and  the  submission  to  and  adoption  by  the 
legislative  body  of  an  amended  urdinunee  describing  the  new 
boundaries.   The  emission  of  any  of  these  steps  in  respect  to  a 
project  pr^erty  owner  without  a  proper  legal  waiver  of  such 
rights  by  sucn  property  owner  concerned,  vould,  in  my  r pinion, 
amount  to  the  taking  ol  property  v/ithout  due  process  of  law. 

It  seems  advisable  that  the  Community  Redevelopment 
Law  be  amended  t'j  provide  for  the  power  of  amendment  by  the 
legislative  body  of  any  appi^oved  tentative  plan  prior  to  the 
adoptl'^n  by  the  legislative  body  of  the  fixial  plaji  of  such 
project. 

Respectfully  submitted, 

MO  DION  R.  HOLM,  City  Attorney 

TO:   Redevelopmeiit  Agency  of  the 

City  and  County  of  San  Francisco  ' 

512  Golden  Gate  Avenue 

Sa^i  Francisco  2,  California 

Att'n  Mr.  James  E.  Lash,  Director 


OPINION  NO.  673 
March  9,  1953 

SUBJECT:      FJOCEDIPE  AND    PO'iERS   OF  B0A^J5   Ox-'  SUP^rviSCRS 
Oil   HE-'JJING    OF   PROTEST   OF   STREET    L-IPROVEMENT 
ASSESSMENT:    INTERPRETATION   Or"   SECTION   219  AND 
220  OF  THE   PUELIC  VJORKS  CODE. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

RBT^UEST 

"Sections   217  and  2l8of   the   Public    ;orks  Code 
provide   the  nanner   in  which  a  protest   against   the 
assessment   for  work  done   under  the   Street   ImproveiTient 
Ordinance   shall  be   filed   with  the  Eoard   of  Supervisors. 

"Section  219  provides  for  the  hearing  of  the  appeal, 
and  Section  220  sets  forth  the  powers  of  the  Board  in  the 
determination  of  such  appeal. 

"In  the   conduct   of   the   hearing,    in  accordance  with 
Section  219,    who  has   the    right  to  appear  before   the 
Board   --  all  persons   interested   in  or   objecting  to   the 
proposed  work,    or    just   those  persons  who  have   filed   a 
written  appeal  within  the   time   limitation  as  prescribed 
in  Section  218. 

"Pursuant    to  the  powers  vested   in  it  under   the 
provisions  of  Section  220,    can  the  Board   of  Supervisors 
confirm,    amend,    set   aside,    alter,   modify  or    correct   the 
assessment   in   such  a  manner   as   to   them   shall   seem   just, 
of  any  person  within  the   assessment   district,    or    just  those 
persons  who  have   filed   a  written  protest." 

OPINION 

Your  request  raises  the  question  of  interpretation  of 
Sections  219  and  220  of  the  Public  Works  Code  of  the  San  Francisco 
Municipal  Code. 

Section  219  of  the  Public  '..orks  Code  provides  as  follows: 
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"HE.-.RING  Or  APPE;-.L.   If,  however,  appeal  be  made  as 
in  this  Article  provided  for,  the  Supervisors,  at  the 
time  and  place  specified  in  said  notice,  shall  consider 
all  the  appeals,  protests,  grievances,  claims  and  objec- 
tions filed  in  the  manner  and  within  the  time  in  this 
Article  specified,  and  shall  hear  all  evidence,  statements 
and  argument  offered  in  support  thereof " 

Section  220  of  the  Public  V.orks  Code  provides  as  follows: 

"JURISDICTION  OF  SUPERVISORS.   Upon  such  appeal  the 
Supervisors  :.iay  remedy  and  correct  any  error  or  informal- 
ity in  the  proceedings  and  revise  and  correct  any  of  the 
acts  or  deteiTninations  of  said  Director  relative  to  said 
work;  may  confirm,  amend,  set  aside,  alter,  modify  or 
correct  the  assessment  in  such  a  manner  as  to  them  shall 
seem  just,  and  may  require  the  work  to  be  completed 
according  to  their  directions,  and  may  instruct  and 
direct  said  Director  to  correct  the  warrant,  assessment 
or  diagram  in  any  particular,  or  to  make  and  issue  a 
new  v/arrant,  assessment  and  diagram  to  conform  to  their 
decisions  in  relation  thereto,  at  their  option." 
(Emphasis  added.) 

Section  219  of  the  Public  Viorks  Code  quoted  above  makes 
it  mandatory  that  the  Board  consider  all  appeals,  protests,  griev- 
ances, clairas  and  objections  filed  in  the  manner  and  within  the 
time  required,  and  also  to  hear  all  evidence,  statements  and 
arguments  offered  in  support  thereof. 

In  hearing  such  appeals  and  protests  the  Board  of 
Supervisors  acts  judicially,  and  its  decision  in  the  absence  of 
fraud  or  arbitrary  action  amo\anting  thereto,  is  as  conclusive 
as  the  power  of  the  court  in  a  civil  action.   19  CAL.  JUR., 
nU.'ICIPAL  CORPORATIONS,  Sec.  kS9,    p.  ^Ik- 

Therefore,  as  a  matter  of  due  process  of  law,  it  is 
mandatory  that  a  hearing  by  the  Board  of  Supervisors  be  granted 
to  persons  who  have  filed  an  appeal  and  protest  of  the  street 
improvement  assessment. 

The  issue  raised  in  the  first  question,  however,  is 
whether  the  Loard  may  in  conducting  the  hearing  permit  persons 
other  than  those  who  have  filed  the  appeal  and  protest  to  appear.  In 
(fetermining  this  issue  it  is  necessary  to  examine  the  jviris- 
diction  of  che  Board  pursuant  to  Section  220  of  the  Public 
Viorks  Code. 
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Under  Section  220  of  the  Public  l.orks  Code  quoted  above, 
it  will  be  noted  that  the  power  of  the  board  of  Supervisors  to  act 
is  not  restricted  to  the  particular  person  affected  by  the  assess- 
ment v/ho  filed  the  appeal  and  protest,  but,  in  the  broadest  terms, 
the  Board  of  "Supervisors  is  empowered  to  remedy  and  correct  any 
error  or  informality  in  the  proceedings  and  revise  and  correct 
any  of  the  acts  or  determinations  of  the  Director  relative  to  the 
work.   The  Board  may  also  confirm,  amend,  set  aside,  alter,  modify 
or  correct  the  assessment  in  such  manner  as  to  the  Board  shall 
seem  just  and  may  require  the  v;ork  to  be  coiapleted  according  to 
their  directions  and  may  instruct  and  direct  said  Director  to 
correct  the  warrant,  assessment  or  diagram  in  any  particular, 
or  to  make  and  issue  a  new  warrant,  assessment  and  diagram  to 
conform  to  their  decision. 

The  Board  of  Supervisors  being  g^ranted  the  broad  power 
under  Section  220  to  remedy  and  correct  any  error  in  the  proceed- 
ings and  to  revise  and  correct  any  of  the  acts  or  determination 
of  the  Director,  it  appears,  therefore,  that  the  board  may,  in 
its  discretion,  at  the  conduct  of  the  hearing  held  pursuant  to 
Section  219  accord  to  persons  other  than  those  who  have  filed  the 
appeal  and  protest  the  opportunity  to  appear  and  be  heard. 

You  are  therefore  advised  as  follows  on  the  questions 
raised  in  your  request: 

1.  In  the  conduct  of  the  hearing  held  pursuant  to 
Section  219  of  the  Public  Vlorks  Code,  it  is  mandatory  that  the 
person  who  has  filed  tiie  protest  and  appeal  be  accorded  the  right 
to  appear.   The  Loard  of  Supervisors  in  its  discretion,  however, 
may  extend  the  right  to  appear  at  said  hearing  to  persons  other 
than  those  who  have  filed  the  appeal  and  protest. 

2.  Pursuant  to  Section  220  of  the  Public  VJorks  Code, 
the  board  of  Supervisors  is  empowered  to  coiifirm,  amend,  set 
aside,  alter,  modify  or  correct  the  assessment  in  such  manner 
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as  to  thera  shall  seem  just,  of  any  person  within  the  assessment 
district  and  is  not  restricted  to  acting  only  for  persons  who 
have  filed  the  appeal  and  protest. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

LSM 

TO:   John  R.  McGrath,  Clerk 
Board  of  Supervisors 


OPINION   NO.    67U 
March  9,    1953 


SUBJECT:      REDEVELOPMENT  ACT   OF  CALIFORNIA   PREVEOTS 

COMMITMENT  OF  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
TO  NON-CASH  AND  CASH  GRANTS-IN-AID  UNTIL  PINAL 
APPROVAL   OP  PLAN, 


Gentlemen: 

I  am  In  reoelpt  rf  your  request  for  opinion,  as  follows: 

REQUEST 

"In  this  Agency's  plans  for  financing  the  Western 
Addition  and  Diamond  Heights  Redevelopment  Projects,  the 
local  Community's  contribution  Is  to  be  entirely  In  the 
form  pf  non-cash  grants-in-aid  provided  in  the  form  of 
locally  financed  public  Improvements  essential  to  the 
projects,  that  Is,  such  things  as  street  Improvements, 
playgrounds,  sewers,  schools,  etc.   The  status  of  the 
various  Items  In  a  rather  long  list  of  such  non-cash 
grants-in-aid  varies  widely.   For  seme  the  money  already 
has  been  appropriated  and  spent,  for  others  bond  Issues 
have  been  authorized  by  the  voters  but  the  money  is  yet 
to  be  appropriated.   Still  others  will  depend  en  future 
appropriations  of  the  Board  of  Supervisors  or  future  bond 
Issues  approved  by  the  electorate. 

"The  Housing  and  Home  Finance  Agency  is  concerned 
about  the  assurance  that  all  of  these  necessary  non-cash 
grants-in-aid  actually  will  be  provided  in  order  that  the 
Federal  Government  legally  can  make  the  necessary  capital 
grants  for  the  projects.   That  Agency  has  requested  that 
if  it  is  legally  feasible,  the  Board  of  Supervisors  enter 
into  an  agreement  with  the  San  Francisco  Redevelopment 
Agency  unequivocally  to  commit  the  City  and  County  to 
provide  the  non-cash  grants-in-aid. 

"After  informally  discussing  this  matter  with  you 
and  with  Controller  Harry  Ross,  I  have  advised  the  Federal 
Government  that  the  City  and  County  cannot  legally  enter 
into  such  a  binding  commitment  but  that  any  agreement  would 
have  to  be  made  subject  to  the  fiscal  provisions  of  the 
City  Charter  and  of  applicable  State  law.   For  an  e::ample, 
I  pointed  to  the  agreement  between  the  City  and  County  and 
the  Federal  Bureau  of  Reclamation  in  re  The  Cherry  Valley 
Dam.   I  also  pointed  out  that  in  the  Tentative  Rerlevelop- 
ment  Plans  for  both  Diamond  Heights  and  Vestern  Addition, 
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the  Board  of  Supervisors  exprpssed  its  Intention  to  pro- 
vide the  non-rash  grants-in-aid  but  qualified  that  express- 
ion by  making  it  subject  to  the  fiscal  provisions  cf  the 
Charter  and  State  law, 

"The  Federal  Attorneys,  however,  are  not  satisfied 
with  my  explanation  of  the  limitation  on  the  City  and 
County's  legal  authority  to  enter  into  a  binding  agreement. 
Please  note  the  following  from  a  letter  dated  February  17# 
1953»  addressed  to  Attorney  William  A,  O'Brien  (who  is 
under  contract  with  this  Agency)  by  Mr,   A.  H,  Zwerner, 
Director,  Division  of  Law,  Housing  and  Home  Finance  Agency: 

"'With  respect  to  both  projects,  it  is  evident  that 
the  major  part  of  the  local  grants-in-aid  are  yet 
to  be  authorized  or  appropriated.  We,  therefore, 
think  that  the  very  important  question  remains  for 
decision  v*iether  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  can  at  this  time 
validly  commit  these  local  grants-in-aid  and  future 
appropriations  with  respect  to  financing  most  of 
the  grant-in-aid  items  listed  in  Mr.  Lash's  submis- 
sion.  If  the  Board  of  Supervisors  has  the  legal 
authority  to  enter  into  such  commitments,  it  would 
appear  advisable  to  reduce  such  commitments  to  an 
agreement  in  writing  between  the  City  and  County 
and  the  Redevelopment  Agency.  On  the  legal  question 
we  would  appreciate  your  and  Mr,  Holm's  opinion.' 

"With  the  above  as  background  information  and  explana- 
tion, this  letter  is  to  request  your  advice  as  to  the  legal 
authority  of  the  Board  of  Supervisors  to  commit  itself  at 
this  time  in  an  agreement  with  the  Redevelopment  Agency  to 
appropriate  money  in  the  future  either  for  public  improve- 
ments to  be  credited  as  non-cash  grants-in-aid  for  the 
Diamond  Heights  and  VJestsrn  Addition  Redevelopment  Projects 
or  for  deficiency  cash  grants-in-aid  if  the  necessary  non- 
cash grants-in-aid  are  not  provided. 

"Because  oT   the  urgency  of  resolving  this  question 
In  order  for  me  properly  to  advise  the  Agency  in  its  deal- 
ings with  the  Federal  Government,  your  prompt  attention 
to  this  request  will  be  greatly  appreciated." 
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Your  question  la  aa  follows: 

"Doea  the  Board  of  Supervisors  have  legal  authority 
to  commit  the  City  and  County  of  San  Francisco  at  this 
time  In  an  agreement  with  the  Redevelopment  Agency  to 
appropriate  money  in  the  future  either  for  public  improve- 
ments to  be  credited  as  non-cash  grants-in-aid  for  the 
Diamond  Heights  and  V.'estern  Addition  Redevelopment 
Projects,  or  for  deficiency  cash  grants-in-aid  if  the 
necessary  non-cash  grants-in-aid  are  not  provided." 

It  is  my  opinion  that  the  City  and  County  of  San  Francisco 
at  this  time  may  not  commit  itself  in  an  agreement  with  the  Redevel- 
opment Agency  in  the  substance  and  for  the  purposes  mentioned  above. 

At  this  time  no  final  redevelopment  plan  in  connection  with 
either  of  said  projects  is  in  existence.   It  may  be  assiamed  that  such 
redevelopment  plans  will  be  approved  ultimately  by  the  Board  of  Super- 
visors in  behalf  of  the  City  and  County  in  connection  with  each 
project.  V,'lthout  going  into  this  subject  research  as  extensively  aa 
is  possible,  I  shall  quote  only  two  sections  of  the  California  Commun- 
ity Redevelopment  Law  hereinafter  which  are  applicable  sufficiently 
to  prevent  said  Board  from  taking  aaid  action  at  this  time. 

Section  33706  of  the  Law  which  is  hereinafter  quoted 
requires  that  the  Redevelopment  Agency  shall  propose  in  the  redevel- 
opment plan  a  method  of  financing  the  redevelopment  of  a  particular 
project  area  in  sufficient  detail  so  that  the  Board  of  Supervisors 
may  determine  the  economic  feasibility  of  the  plan.   This  Section 
contemplates  that  at  the  time  of  its  consideration  cf  such  plan,  the 
Board  of  Supervisors  will  have  before  it,  in  conaection  with  said 
plan,  among  other  things,  the  proposal  of  the  Redevelopment  Agency 
that  the  City  and  County  shall  furnish  and  provide  certain  public 
improvements,  public  services  and  public  facilities  at  its  cost  which 
are  in  the  nature  of  non-cash  grants-in-aid,  and  that  in  the  event  it 
la  necessary  that  the  City  and  County  will  contribute  a  cash  grant-in- 
aid,  to  make  up  any  deficiency  of  its  share,  in  order  to  i-eceive  the 
advantages  and  benefits  of  a  capital  grant-in-aid  from  the  United 
States  Government.  Vfitn  such  proposals  before  it,  the  legislative 
body  may  determine  the  economic  feasibility  of  the  plan. 
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Section  3370A  Is  quoted  as  follows: 

"Every  redevelopnent  plan  shall  describe  the  proposed 
method  of  financing  the  redevelopment  of  the  project 
area  In  sufficient  detail  so  that  the  legislative  body 
may  determine  the  economic  feasibility  of  the  plan." 

The  other  section  of  the  Community  Redevelopnent  Law  which 
I  have  In  mind  as  being  a  bar  to  the  Board  of  Supervisors  entering 
Into  a  contract  of  the  type  above  described  at  this  time  is  Section 
3373U  which  Is  hereinafter  quoted.   It  is  apparent  from  this  section 
that  the  Board  of  Supervisors  shall  provide  for  the  expenditure  of 
any  money  by  the  City  and  County  at  the  time  of  or  In  connection  with 
the  approval  of  the  plan,  If  the  plan  provides 'for  such  expenditure. 
Section  3373U  Is  quoted  as  follows: 

"If  the  plan  provides  for  the  expenditure  of  any  money 
by  the  community,  the  legislative  body  shall  provide 
for  such  expenditure  at  the  time  of  or  in  connection 
with  the  approval  of  the  plan.''   (Emphasis  mine.  ) 

It  is  my  opinion  that  the  two  quoted  sections  prevent  the  Board  of 
Supervisors  from  entering  into  the  aforementioned  type  of  agreement 
prl-^r  to  its  consideration  of  the  final  redevelopment  plan.   At  said 
proper  time  the  Board  of  Supervisors  may  approve  and  adopt  that  part 
of  the  redevelopment  plan  which  pertains  to  the  financing  of  the 
project,  particularly  that  part  which  the  Agency  proposes  to  be 
assumed  by  the  City  and  County  In  connection  with  non-cash  and  cash 
grants-in-aid.   At  such  proper  time,  and  following  the  approval  of 
the  redevelopment  plan,  the  Board  of  Supervisors,  if  it  Is  necessary, 
la  empowered  by  law  to  enter  Into  a  contract  with  or  to  commit  the 
City  and  County  of  San  Francisco  to  the  Redevelopment  Agency,  the 
terms  of  which  contract,  commitment,  ordinance  or  other  legal  action 
shall  be  appropriate  for  the  purposes  of  the  Federal  Government,  the 
Redevelopment  Agency  and  the  City  and  County  of  San  Francisco.   Of 
course,  any  such  commitment  must  be  subject  to  the  fiscal  provisions 
of  the  City  and  County  as  well  as  of  the  Federal  Government,  but  such 
provisions  will  not  defeat  the  objectives  of  the  parties. 

Respectfully  submitted. 


DION  R.  HOLM,  City  Attorney 


TO:   Redevelopment  Agency 
512  Golden  Gate  Ave. 
Attn:   James  E.  Lash 
Director 


JEB 


Opinion  No.   675 
March  10,    1953 

SUBJECT;      M.^Y  SUPER VISO'^S   SUBMIT   BOND   ISSUE  FOR   RECONSTRUCTION 
OF   PALACE   OF   FINE   ARTS  WITHOUT   RECOMMENDATION   OF 
RECREATION   AND  PARK    CCMIIISSION? 

Dear   Sir: 

You  have    submitted  the  following   Question: 

REQUEST 

"I   have   been  directed  by  the    Public   Buildings, 
Lands   and  City  Planning   Coniinittee    to  request  your 
opinion   on  the   following: 

"'Can   the    Board  of  Supervisors,   without 
reference   to    the   Recreation    and   Park 
Commission  for   reconr.iendation,    order 
submitted  to   the   people   a  bond  issue   in 
the    amoiint   of  $L|.,000,000  for    the    recon- 
struction  of   the    palace   of  Fine   Arts?'" 

"Your   early   compliance   with  this   reouest  will  be 
appreciated  by  the    Committee," 

OPINION 

The  procedxire  set  forth  in  the  general  laws  is  applicable 
to  the  creation  of  bonded  indebtedness  by  the  City  and  Covmty  except 
es  otherwise  provided  in  the  Charter  (Sec, 101  of  Charter). 

The  Municipal  Bond  Act  of  1901,  Section  1+3600-113638  of 
the  Government  Code,  provides  in  Section  I4.3607  for  the  initiation 
of  proceedings  by  the  legislative  body  by  the  passage  of  a  Resolu- 
tion determining  that  public  interest  or  necessity  demands  the 
Improvement  and  then  for  the  passage  of  an  ordinance  by  the  legis- 
lative body  ordering  the  submission  of  the  proposition  to  t he  people, 
Section  I4.3608,   Under  the  provisions  of  Section  I1.36IO  the  ordinance 
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must  recite  the  following: 


(a)  The  object  and  purpose  of  incurring  indebtedness, 

(b)  The  estimated  cost  of  the  public  improvements, 

(c)  The  amount  of  the  principal  of  the  indebtedness, 

(d)  The  rate  or  maximum  rote  of  interest  on  the  indebt- 

edness, which  shr.ll  not  exceed  6  percent,  and 
need  not  bo  recited  if  it  does  not  exceed  ij.^-  per- 
cent.  Said  Interest  shall  bo  payable  semiannually 
except  that  interest  for  the  first  year  after  the 
date  of  the  bonds  may  bo  made  payable  at  the  end 
of  said  year, 

(e)  The  date  of  election. 

(f)  The  manner  of  holding  the  election  and  the  procedure 
for  voting  for  or  against  the  proposition. 

There  is  no  provision  in  the  foregoing  law  or  in  the 
Charter  requiring  the  recommendation  of  the  department  having 
jurisdiction  :>vcr  the  improvement  as  a  prerequisite  to  t  he  fore- 
going action  by  the  legislative  body, 

Anent  respective  powers  between  a  city  department  and 
the  legislative  body  (Los  Angeles)  with  relation  to  the  creation 
of  bonded  indebtedness  the  Supreme  Court  pointed  out  in  the  case 
of  MINES  V,  DEL  VALLE,  201  Cal.  273,  283  as  follows: 

"The  Municipal  Bond  Act  (Stats.  1901,  p.  27: 
Deering's  General  Laws  of  1923,  P«  1961+),  under 
whicn  said  election  was  held,  gives  the  right 
and  authority  to  determine  the  public  interest 
and  necessity  wtoich  may  demand  or  require  an  issue 
of  bonds  for  the  purpose  of  extending  said  public 
utility  system,  not  to  said  board  of  public  service 
commissioners,  but  to  the  city  council  of  srid  city, 
and  t  he  entire  proceeding  for  the  issuance  of  bonds 
under  spld  statute  is  committed  to  the  control  and 
direction  of  the  said  city  council,   Af ter  t he  funds 
are  received  and  placed  in  said  fund  they  then  come 
under  the  jurisdiction  of  said  board  of  public  serv- 
ice commissioners  and  are  subject  to  the  disposal  of 
said  board  for  the  purpose  designated  in  the  charter," 
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You  are  therefore  advised  that  it  is  within  your  power 
tj  order  submitted  to  the  people  r.  bond  issue  in  the  amount  of 
$14., 000, 000  for  the  reconstruction  of  the  Pnlace  of  Pine  Arts 
without  recommendation  by  the  Recreation  pjid  Park  Commission  if 
yju  PTC    able  to  make  the  findings  and  determinations  required  by 
Sections  L|.3607-i4-3^10  of  the  Governing  Code  independent  of  such 
action  by  the  Commission, 


Very  truly  yours, 


DION  R.  HOLM, 
City  Attorney. 

TB 


TO:   John  R.  McGrath,  Clerk  of 

the  Board  of  Supervisors 
City  and  County  of  San  Frajicisco 
Room  235  City  Hall 
San  Francisco  2 


OPINION  NO.  676 
March  10,  1953 


SUBJECT:   INSPECTION  OF  RESTAURANTS  OPERATING  IN  INDUSTRIAL 
ESTABLISHI-IQITS  -  SANITATION  OF  RESTAURANTS  - 
EATING  ESTABLISHi-ENTS  SUBJECT  TO  ANNUAL  INSPECTION  - 
LICENSE  PEE  TO  OPERATE  RESTAURANTS  -  LICENSE  PEES 
REQUIRED  OF  CATERER 

Gentlemen: 

Thl3  office  Is  in  receipt  of  your  request  for  an  opinion  as 
follows:  REQUEST 

"Recently  the  question  has  arisen  as  to  whether  or  not 
this  department  has  a  right  to  charge  $l8.00  for  annual 
Inspection  of  so-called  'industrial  eating  establishments.' 
After  surveying  the  city  we  find  quite  a  few  eating  estab- 
lishments operated  by  industries  for  their  employees  only. 
The  claim  is  that  they  are  non-profit. 

"There  is  one  other  type  of  operation  wherein  outside 
catering  firms,  who  maintain  a  catering  permit  for  a  certain 
location  where  their  main  food  preparing  activities  are  con- 
ducted, may  have  two  to  ten  industrial  establishmexits  where 
they  set  ud  noon  meals  and  serve  the  employees. 

"This  latter  type  we  are  soi-e  is  subject  to  payment  of 
the  $18.00  fee  for  annual  inspection.   The  former  we  are  not 
so  certain  of." 

OPINION 

There  is  no  question  that  under  the  police  power,  the  State  pf 
California  can  legislate  in  matters  concerning  the  public  health 
within  its  boundaries.   (Article  IV,  Sec.  1,  California  Constitu- 
tion. ) 

The  rule  is  firmly  estpblished  in  California  that  the  mere  fact 
that  the  state  in  the  exercise  of  the  police  power  has  established 
certain  regulations  by  statute  does  not  prohibit  a  municipality 
from  exacting  additional  requirements  so  long  as  there  is  no  con- 
flict between  the  two,  and  so  long  as  the  requirements  of  the  muni- 
cipal ordinances  are  not  in  themselves  pernicious,  as  being  un- 
reasonable or  discriminatory,  both  will  stand,   ( In  Re  Hoffman,  155 
Cal.  Hi;;  In  Re  Iverson,  199  Cal.  582;  in  Matter  of  Jake  Lowenthal, 
92  Cal.  App.  200). 

The  Supreme  Court  of  California  has  stated  that  the  authority 
to  enact  police  ordinances  for  sanitation  or  health  on  the  part  of 
counties  as  well  as  chartered  cities  is  Just  as  broad,  sweeping  and 
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inclusive  as  the  powers  with  relation  thereto  which  are  rested  in 
the  legislature  itself,  except  that  they  must  not  conflict  with  the 
Constitution  or  with  general  laws,  and  must  be  confined  in  their 
ap'^lication  ^nly  to  the  city  or  county  adopting  them.   (Stanislaus 
County  Dairymen's  °rot.  \s3'n.  v,  Countv  of  Stanislaus,  ti   Cal, (2d) 

37y,  m.)  

The  rule  In  this  state  is  also  well  established  that  the  only 
way  the  state  legislature  can  inhibit  local  legislative  bodies  from 
enacting  rules  and  oolice  regulations  is  by  the  state  itself  occupy- 
ing the  same  legislative  field  so  co.ipletely  that  legislation  on 
the  subject  by  local  legislative  bodies  will  necessarily  be  incon- 
sistent with  the  state  act.   (Nat.  Milk  Etc.,  Assn.  v.  City  and 
County  of  San  pranclsco,  20  Cal. (2d)  101,  109;  In  re  Iverson,  supra) 

The  state  legislative  enactment  setting  forth  the  regulation 
of  sanitation  of  restaurants  is  known  as  the  "California  Restaurant 
Act''  and  the  term  "restaurant"  is  defined  therein  by.  Section  2d602 
of  the  Health  and  Safety  Code,  which  reads  as  follows: 

"'"Restaurant  means  any  coffee  shop,  cafeteria,  short  order 
cafe,  luncheonette,  tavern,  sandwich  stand,  soda  fountain, 
and  any  other  eating  or  drinking  establishment  which  sells 
or  offers  for  sale  food  to  the  public,  as  well  as  kitchens 
in  wlilch  food  or  drink  is  prepared  on  the  premises  for  sale 
or  distribution  elsev;here.  *' 

The  California  Restaurant  Act  further  provides  for  permissive 

exercise  of  additional  regulation  by  local  authorities  as  provided 

in  the  first  paragraph  c£   Section  28663  of  the  Health  and  Safety 
Code,  which  reads  as  follows: 

"Local  regulation:   Enforcement  of  chapter.   The  pro- 
visions  of  this  chapter  shall  not  prevent  local  authorities 
cf  any  city,  county,  or  city  and  county,  within  the  reason- 
able exercise  of  the  police  power,  fro.n  adopting  rules  and 
regulations,  by  f^rdinance  or  resolution,  prescribing  stand- 
ards of  sanitation,  health  and  hygiene  for  restaurants,  and 
requiring  a  local  health  permit  to  maintain  and  conduct  any 
such  restaurant  within  such  city,  county,  or  city  and  county; 
provided,  however,  that  any  restaurant  which  complies  with 
such  local  health  ordinance  or  resolution  in  any  such  city, 
county,  or  city  and  county  shall  not  be  subject  to  such  regu- 
lations under  the  ordinance  or  resolution  of  any  other  city, 
county  or  city  and  county." 

The  City  and  County  of  San  Francisco  has  enacted  legislation 
which  prcvides  for  local  inspection  and  regulation  of  the  business 


Opinion  No.  676 
March  10,  1953 
Page  3. 

of  conducting  public  eating  places.   The  ordinance  providing  there- 
for 13  in  the  .lunicipal  Code,  Part  II,  Chapter  V,  Sections  kS'^-kSS, 
inclusive  of  the  Health  Code.   The  first  paragraph  of  said  Section 
I4.51  reada  as  follows: 

"Public  Eating  Places.   (a)   Definitions.  A  public 
eating  place,  as  defined  in  this  section,  shall  mean 
and  include  every  restaurant,  lunch  room,  tea  room, 
soda  fountain,  buffet,  grill  room,  lunch  counter, 
dining  room,  dining  room  cf  hotel,  coffee  shop,  club, 
and  every  other  place  where  food  is  sold  to  be  consumed 
on  the  premises,  and  all  kitchens,  commissaries  and 
other  rooms  appurtenant  thereto  or  connected  therewith," 

The  first  paragraph  of  Section  I4.52  of  the  said  Health  Code 
reads  as  follows: 

"License  Fees.   Every  applicant  for  a  permit  to  conduct, 
operate  or  maintain  a  public  eating  place  shall  pay  an 
annual  fee  of  Eighteen  (:vl8.00)  Dollars  therefor.   AH 
fees  collected  pursuant  to  the  terms  of  this  section 
shall  be  applied  in  defraying  the  costs  of  tho  inspect- 
ions provided  for  in  Sections  l|.5l  and  ^.$2   of  this  Article." 

The  first  question  to  be  answered  by  your  request  for  opinion 
is  whether  Sections  I4.5I  and  1;52  cf  the  San  Francisco  Health  Code 
authorize  the  San  Francisco  Department  of  public  Health  to  make 
and  charge  an  annual  inspection  fee  for  "Industrial  eating  establish- 
ments'" operated  for  employees  only  on  a  non-profit  basis. 

The  City  and  County  of  San  Francisco  has  enacted  legislation 
for  the  regula^iion  of  "public  eating  places"  inclusive  of  restaur- 
ants.  The  authority  for  the  enactment  of  such  local  health  regula- 
tions is  sanctioned  by  state  law  when  such  regulation  is  not  arbit- 
rary or  discriminatory  and  has  a  reasonable  purpose  in  increasing 
the  standards  of  sanitation  required  of  all  persons  engaged  in  op- 
erating a  "public  eating  place."  The  state  has  not  sought  to  exc 
clusively  occupy  or  regulate  this  activity  as  is  evidenced  by 
Section  28663  of  the  Health  and  Safety  Code  which  definitely 
authorizes  locol  authorlti*»3  to  prescribe  standards  of  sanitation, 
health  and  hygiene  for  restaurants  and  to  require  a  local  health 
permit  to  maintain  and  conduct  any  such  restaurant  within  a  city 
and  county. 

Section  ij.51  of  the  San  Francisco  Health  code,  by  its  defin- 
ition of  public  eating  place.  Includes  such  eating  establishments 
operated  by  industries  for  their  employees  only  and  they  are  subject 
to  said  Sections  kS'^i    hS^*      The  non-profit  purpose  of  the  activity 
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la  Immaterial  In  determining  whether  said  Sections  I4.5I  and  I4.52 
apply. 

(1)  Hence  you  are  advised,  in  answer  to  your  first  Inquiry, 
that  you  may  make  and  charge  an  inspection  fee  pursuant  to  Sections 
l4.$l  and  I4.52  of  the  San  Francisco  Health  Code  for  industrial  eating 
establishments  operated  for  employees  only  on  a  non-profit  basis. 

(2)  The  second  question  to  be  answered  in  your  request  for 
opinion  is  whether  catering  firms,  who  maintain  a  catering  permit 
for  a  food  preparation  location  and  then  serve  meals  during  the 
lunch  hour  only  to  employees  at  industrial  establishments  located 
elsewhere  are  subject  to  the  provisions  of  Sections  l+Sl  and  ^.$2.   of 
the  San  Francisco  Health  Code. 

■."hen  a  caterer  serves  meals  during  the  lunch  hour  to  employees 
at  Industrial  establishments  at  locations  other  than  at  his  main 
food  preparation  center,  he  falls  within  the  definition  of  a  public 
eating  place  as  defined  in  section  lj.51  of  the  San  Francisco  Health 
Code.   He  thus  becomes  subject  to  the  provisions  of  said  Section 
I4.52.   The  caterer  is  obliged  to  obtain  the  annual  permit  and  pay  a 
license  fee  for  each  location  where  he  serves  noon  meals  at  any 
Industrial  eating  establishment. 

You  are  thus  advised  in  accordance  with  the  foregoing. 

Respectfully  submitted, 

DION  R.  H0L.1 
City  Attorney 

TO:   Department  of  ^ubllc  Health 
101  Grove  Street 
San  Prancispo  2 

Attention  Ellis  P.  Sox,  M.D. 

Director  of  Public  Health 


LTK 


OPINION  NO.  677 
March  10,  1953 

SUBJECT:      T£I;PORARY  AND  PART-TEIL  OJ'LOYEES  AS 
MIMi?LRS   OF  riALTK  SERVICE  SYSTEM. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

•'At  various  tines  the  Health  Service  Board  has  had 
requests  fron  city  or  school  department  personnel  who 
are  not  permanent  employees  in  the  full  sense  of  the 
word,  for  membership  in  the  Health  Service  System.   To 
assist  in  establishing  eligibility,  therefore,  the  Beard 
respectfully  requests  your  written  opinion  on  the  follow- 
ing: 

"1.  A  definition  of  the  word  'employee'  or 
•employees'  as  the  same  are  used  in  Section  172.1  of  the 
City  Charter  relating  to  the  Health  Service  System. 

"2.   The  rights  of  temporary  or  part-time  workers 
who  are  members  of  the  Retirement  System  other  than 
permanent  employees,  to  membership  in  the  Health  Service 
System. 

"3.   In  view  of  paragraph  (e)  of  Subdivision  3  of 
Section  172.1,  is  it  your  opinion  that  temporary  or  part- 
time  employees  who  are  members  of  the  Retirement  System 
eire,  by  Subdivision  1,  made  compulsory  members  of  the 
Health  Servic3  System?" 

I  will  answer  in  that  order. 

OPINION 

1.   The  Charter  does  not  define  "employee."   It  is  simply 
taken  for  granted  that  the  word  has  its  customary  and  well-known 
meaning,  namely,  one  who  performs  services  for  compensation  for 
another,  other  than  as  an  independent  contractor.  So  far  as  auto- 
matic membership  in  the  Health  Service  System  is  concerned.  Section 
172.1,  aubd.  1,  of  the  Charter  states: 
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"A  health  service  system  for  municipal  employees  Is 
hereby  established.   .  ,  .   The  members  of  the  system 
shall  consist  of  all  employees  of  the  city  and  county 
who  are  members  of  the  retirement  system  and  all 
teachers  and  employees  of  the  board  of  education  who 
are  members  of  said  retirement  system." 

It  la  therefore  clear  that  all  of  those  employees  of  the 
City  and  County  of  San  Francisco  and  of  the  San  Francisco  Unified 
School  District,  who  are  members  of  the  San  Francisco  City  and 
County  Employees'  Retirement  System  (Charter  Sec.  158>  et  seq.)  are 
members  of  the  Health  Service  System,  except  those  who  have  applied 
for  and  been  granted  exemption  from  membership  therein  as  provided 
In  aec.  172.1. 

2.  Section  172,1  makes  no  requirement  that  an  employee 

be  a  permanent  or  full-time  employee,  in  order  to  be  a  member  of  the 
Health  Service  System.   In  the  construction  of  a  statute  it  is  not 
proper  "to  Insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted."   (C.C.P.  sec.  1858)   It  would  therefore  be  Improper  to 
Import  such  a  renuirement  Into  section  172.1.   Hence  temporary  or 
part-time  employees  who  are  members  of  the  Retirement  System  are 
entitled  to  membership  in  the  Health  Service  System.   Otherwise 
stated,  membership  in  the  Retirement  System  is  the  sole  criterion 
for  determining  whether  an  employee  of  the  City  and  County  of  San 
Francisco  or  San  Francisco  Unified  School  District  is  automatically 
a  member  of  tne  Health  Service  System. 

3.  Subdivision  3  (e)  of  section  172.1  provides: 

"The  /health  servlc^/  board  shall  have  power:  .  .  . 

"(e)   To  make  provision  for  participation  in 
the  benefits  of  the  /health  service/  system  by 
the  dependents  of  members,  retired  municipal 
employees  and  temporary  municipal  employees, 
provided  that  such  participation  shall  be  with- 
out cost  to  the  city  and  county," 

As  stated  above,  it  Is  my  opinion  that  temporary  or  part- 
time  employees  of  the  City  and  County  of  San  Francisco  or  San 
Francisco  Unified  School  District,  who  are  members  of  the  Retirement 
System,  are  automatically  members  of  the  Health  Service  System. 
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It  Is  a  settled  rule  of  statutory  construction  that  "where 
there  are  several  provisions  or  particulars  ^in  a  statut^/,  such  a 
construction  Is,  If  possible,  to  be  adopted  as  will  give  effect  to 
all."   (C.C.P.  sec.  1658)   Giving  effect  to  this  rule  and  to  each 
part  of  sec.  172.1  means  that  the  "temporary  municipal  employees" 
for  whose  membership  in  the  Health  Service  System  the  Health  Service 
Board  has  power  to  make  provision,  if  it  desires  to  do  so,  means 
those  temporary  employees  who  are  not  members  of  the  Retirement 
System.   Such  employees  are  not  automatically  members  of   the  Health 
Service  System  and  as  to  them  it  is  optional  with  the  Health  Service 
Board  whether  to  provide  for  their  participation  in  the  benefits  of 
the  Health  Service  System. 

I  trust  that  the  foregoing  answers  your  inquiry.   If  net, 
I  shall  be  very  glad  further  to  go  into  the  matter  with  you. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


GEB 


TO:   Health  Service  System 
61  Grove  Street 
San  Francisco  2,  Calif. 

Attn:   Mr.  A.  L.  Kllkeary 
President 


OPINION  NO.  678 
March  13,  1953 


SUBJECT:      PROCEDURE   IN  OBTAINING  AID   LIENS    ON 

REAL  PROPERTY,    PURSUANT   TO  THE   INDIGENT 
AID   ACT   OF   THE   STATE  AND   ORDINANCE    I8.OI3 
OF   THL   CITY  AND   COUNTY. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"There  is  some  confusion  in  our  minds  with 
respect  to  the  procedure  to  be  followed  in  the 
matter  of  Aid  Liens.   Occasionally,  an  individual 
who  has  received  care  and  treatment  in  the  San 
Francisco  Hospital  will  refuse  to  sign  our  "Agreement 
to  Reiraburse'  form,  a  copy  of  which  is  attached 
hereto, 

"As  of  November  27,  19i|-6,  the  City  Attorney  gave 
his  interpretation  of  Section  2601  of  the  Vielfare  and 
Institutions  Code,  stating  that  the  City  can  have  no 
lien  unless  and  until  the  applicant  grants  it  the 
right.   His  opinion  was  that  in  the  absence  of  a 
properly  executed  'Agreement  to  Reimburse'  the  City 
does  not  have  the  right  to  file  a  lien  against  the 
property  of  the  indigent. 

"Further  interpretation  of  Section  2601  is  now 
requested  that  will  outline  the  measures  if  any,  that 
the  City  may  take,  to  induce  an  indigent  to  sign  our 
'Agreement  to  Reimburse'  form  after  he  has  received 
hospitalization  care  and  has  been  discharged  as  a 
patient,  from  the  hospital. 

"May  we  request  an  opinion  with  respect  to  the 
following  four  points: 

"(1)   In  the  case  of  commxmity  property,  owned 
by  a  married  couple,  must  both  the  hus- 
band and  wife  sign  our  form? 
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"(2)   Occasionally  the  form  has  been  signed  by 
a  patient  v/ho  has  been  hospitalized  for 
mental  observation.   Naturally  some  doubt 
may  arise  as  to  the  validity  of  such  a 
signature,  even  when  the  patient  is  held 
to  have  had  full  use  of  his  rational 
faculties  when  he  signed. 

"Must  a  lej^al  guardian,  or  a  nearest  of  kin 
always  sign  for  a  patient  who  is,  or  has 
recently  been,  mentally  ill? 

"(3)   Often  patients  will  sign  the  form  and  will 
seek  to  evade  the  consequences  of  their  act 
by  pleading  Ignorance  of  the  meaning  of  the 
form  on  the  basis  that  (a)  the  text  was  not 
understood,  or  (b)  the  form  was  not  read  at 
the  time  it  was  signed,  having  been  confused 
with  all  the  other  routine  pspers  presented 
at  the  time  of  admission.  These  patients 
will  claim  that  consent  has  never  been  given 
in  the  true  sense  of  the  word,  despite  the 
presence  of  the  signed  form. 

"Vlhat  importance  should  be  attached  to 
such  contention? 

"(I4.)   In  the  past,  it  has  been  the  constant  prac- 
tice to  keep  the  form  filed  in  the  hospital, 
and  it  has  not  become  part  of  the  recordation 
of  the  lien. 

"Should  the  signed  form  become  an  integral 
part  of  the  recordation  of  the  lien? 

"For  your  ready  reference,  a  copy  of  the  lien 
procedure  is  submitted  briefly  outlining  current 
practice  dating  from  about  I9I1-6. 

"Vie  would  appreciate  your  communication  at  your 
earliest  convenience." 
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Answering  Question  No.  1,  the  law  specifically  provides 
that  the  wife  must  join  with  the  husband  in  executing  an  instru- 
ment by  which  community  property  is  encumbered.   This  is  based 
upon  Civil  Code  section  172-a,  which  provides  as  follows: 

"The  husband  has  the  management  and  control 
of  the  community  real  property,  but  the  v;ife, 
either  personally  or  by  duly  authorized  agent,  must 
join  with  him  in  executing  any  instrument  by  which 
such  community  real  property  or  any  interest  therein 
is  leased  for  a  longer  period  than  one  year,  or  is 
sold,  conveyed,  or  encumbered;  .  .  ." 

However,  if  the  agreement  for  reimbursement  is  signed 
by  only  one  party  and  the  other  is  not  willing  or  is  unavail- 
able to  join  in  the  execution  of  the  agreement,  then  it  is 
my  recommendation  that  the  agreement  for  reimbursement  be 
filed  and  recorded  with  the  County  Recorder  in  its  incomplete 
form.   Such  a  recordation  will  be  a  notice  to  purchasers  of  a 
cloud  on  the  title. 

Answering  Question  No.  2,  if  a  patient  has  a  duly 
appointed  legal  guardian  of  his  person  and  estate,  the  legal 
guardian  must  sign  the  form. 

To  encumber  property  of  another,  it  is  necessary  that 
an  agency  in  writing  be  created.   The  agency  requires  the  consent 
of  both  parties.   If  there  is  some  question  as  to  the  rationality 
of  the  patient  to  sign  the  form,  there  would  be  some  question 
as  to  his  capacity  to  appoint  an  agent;  therefore,  the  nearest 
of  kin  standing  alone  in  that  relationship  is  not  qualified  to 
sign  for  the  patient. 

Answering  Question  No.  3»  If  the  patient  is  completely 
rational  and  in  control  of  his  faculties  at  the  time  of  his  ad- 
mission to  the  hospital,  and  if  the  agreement  to  reimbvunso  has 
been  fully  explained  to  him,  and  is  understood  by  him  ai  d  he  signs 
it,  he  has  indicated  by  his  actions  that  he  has  consented  to  its 
teriTis.   The  contention  that  he  did  not  consent  to  the  terms  of 
the  a,^reement  to  reimburse  made  at  a  later  date  would  have  to 
be  proved  by  the  patient. 
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Answering  Question  No.  1|,  the  question,  "Should  the 
signed  form  become  an  integ^ral  part  of  the  recordation  of  the 
lien?",  it  is  my  opinion  that  the  form  should  be  attached  to 
the  notice  of  lien  and  be  made  a  part  of  it.   The  lien  form 
now  used  does  not  provide  for  the  encumbrance  of  after-acquired 
property.  The  Agreement  to  ReL-nburse  does  so  provide,  and  in 
order  to  insure  the  lien' s  attaching  to  after-acquired  property, 
it  will  be  necessary  to  attach  the  Agreeinent  to  Reimburse  to 
the  notice  of  lien  form. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


AOS 


TO:   ELLIS  D.  SOX,  M.  D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco  2,   California 
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March  13,  1953. 


SUEJLCT:   RIGHTS  OF  CHIROPODISTS  TO  SERVE  IN  TAX 
SUPPORTED  HOSFITiiLS  kli^'   INSTITUTIONS  IN 
THE  CITY  AN^'  COUNTY  OF  SAN  FRANCISCO. 

Dear  Sir: 

You  have  forwarded  to  me  a  letter  from  Leo  N.  Llss, 
r.S.C,  who,  as  a  member  of  the  Committee  on  Hospital, 
Institutional  and  Industrial  Affiliation  of  the  National 
Associetion  of  Chiropodists,  asks  for  my  opinion  "as  to  the 
le^al  rights  of  chiropodists  to  serve  in  tax-supported 
hospitals  end  institutions  in  the  City  and  County  of  San 
Francisco." 

OPINION 

Preliminarily,  it  may  be  well  to  enumerate  several  of 
the  tyDes  of  certificates  issued  in  California  covering  differ- 
ent phases  of  the  healing  arts,  and  the  type  of  nrectice 
authorized  ty  each. 

1.  Types  of  Certificates. 

The  Board  of  Medical  Examiners  end  the  Board  of  Osteo- 
pathic Examiners  are,  under  certain  circumstances,  authorized 
to  issue  a  physician's  enr"  surgeon's  certificate.  (E,  &  P. 
Code,  sees.  2135,  2005,  2U91,  214-92) 

The  Board  of  Medical  Examiners  is  puthorlzed  to  issue 
(1)  a  drugless  practitioners  certificate,  and  (2)  a  certifi- 
cate to  practice  chiropody.  (B.&  P.  Code,  sec.  2135) 

The  State  Eoard  of  Chiropractic  Examiners  is  authorized 
to  issue  e  license  to  practice  chiropractic.   (Sec.  7,  Chiro- 
practic Act,  Apnendix  I  to  B.  &  P.  Code) 

2.  Practice  Authorized  By  Certificates. 

Business  rnc'  Professions  Code  sees.  2137,  2138,  and  2139 
provide: 

"§  2137.   Practice  authorized  by  certificate: 

Physician' s  and  surge on' s  certificate.  The  physician's 
and  surgeon's  certificate  euthorized  the  holder  to  use  drugs 
or  what  are  knovm  as  medical  oreparations  in  or  uoon  human 
beinj  s  and  to  sever  or  nenetrete  the  tissues  of  hum.r.n 
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"beings  and  to  use  any  and  all  other  methods  in  the  treatment 
of  diseases,  injuries,  deformities,  or  other  physical  or 
mental  conditions," 

"5  2138.   Practice  authorized  by   certificate:  Drugless 

practitioner' 3  certificate.  The  drugless  practitioner's  cer- 
tificate authorizes  the  holder  to  treat  diseases,  injuries, 
deformities,  or  other  physical  or  mental  conditions  without 
the  use  of  drugs  or  what  are  known  as  medical  preparations 
and  without  in  any  manner  severing  or  penetrating  any  of  the 
tissues  of  hximan  beings  except  the  severint  of  the  umbilical 
cord." 

"fl  2139.  Same;  Chiropodist's  certificate;  Definition. 

The  certificate  to  practice  chiropody  authorizes  the  holder  to 
practice  chiropody.   As  used  in  this  chapter: 

Chiropody  means  the  diagnosis,  medical,  surgical, 
mechanical,  manipulative,  and  electrical  treatment  of  the  humeui 
foot,  including  the  nonsurgical  treatment  of  the  muscles  and 
tendons  of  the  leg  governing  the  functions  of  the  foot,   N» 
chiropodist  shall  do  any  amputation  or  use  an  anesthetic  other 
than  local." 

Section  7  of  the  Chiropractic  Act  provides: 

"§7.   Certificate  to  practice.   One  form  of  certifi- 
cate shall  be  issued  by  the  board  of  chiropractic  examiners, 
which  said  certificate  shall  be  designated  'License  to 
practice  chirapractic' ,  which  license  shall  autftiorlze  the 
holder  thereof  to  practice  chiropractic  in  the  State  of  Cali- 
fornia as  taught  in  chiropractic  schools  or  colleges;  and, 
also,  to  use  all  necessary  mechanical,  and  hygienic  and 
sanitary  measures  incident  to  the  care  of  the  body,  but  shall 
not  authorize  the  practice  of  medicine,  surgery,  osteopathy, 
dentistry  or  optometry,  nor  the  use  of  any  drug  or  medicine 
now  or  hereafter  included  in  materia  medica," 

3.   Statutory  Provisions  Governing  Operation  of  Hospitals 
By  The  City  and  County  of  San  Francisco. 

The  several  hospitals  of  the  City  and  County  of  San  Fran- 
cisco (San  Francisco  Hospital,  Laguna  Honda  Home,  Hassler 
Health  Home)  are  operated  pursuant  to  the  California  Welfare 
and  Institutions  Code  and  Charter  of  the  City  and  County  of 
San  Francisco. 
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Sees.  200,  201  and  203  of  the  Welfare  and  Institutions 
Code  read: 

"§  200.  Indigent  sick  or  dependent  poor;  County  boards 
of  supervisors  may  care  for:   laxes.   Under  sucn  iimi- ' 
tations  and  restrictions  as  are  prescribed  by  law,  and 
in  addition  to  Jurisdiction  and  povers  otherwise  confer- 
red, the  boards  of  supervisors  in  each  county  may  provide 
for  the  care  and  maintenance  of  the  indigent  sick  or 
dependent  poor  of  the  county,  and  for  that  purpose  may 
levy  the  necessary  property  or  poll  taxes,  or  both." 

"§201,  Appointment  of  physician  for  indigents  in 
county  institutions.  The  board  shall  appoint  a  suitable 
graduate,  or  graduates,  in  medicine  to  attend  such 
indigent  sick  or  dependent  poor  in  the  county  hospitals 
and  almshouses," 

"5  203.  Establishment  of  county  hospitals!   Ru^  9i 
Appointment  of  county  physician,  etc. t   Membership  in 
public  health  groups:   Use  of  tax  funds  to  pay  dues. 
The  board  of  supervisors  in  each  county  may  establish 
and  maintain  a  county  hospital,  prescribe  rules  for  the 
government  and  management  thereof,  appoint  a  county 
physician  and  other  necessary  officers  and  employees 
thereof,  who  shall  hold  office  during  the  pleasure  ef 
the  board  and  authorize  said  hospital  to  be  a  member  of 
and  maintain  membership  in  any  local,  state'  or  national 
group  or  association  organized  and  operated  for  the 
promotion  of  the  public  health  and  welfare   or  the 
advancement  of  the  efficiency  of  hospital  administration 
and  in  connection  thereviith  to  use  tax  funds  for  the 
payment  of  dues  and  fees," 

Section  61  of  the  Charter  (titled  "Administrative  Depart- 
ments Under  Chief  Administrative  Officer")  prevides  in  material 
part: 

"Prom  and  after  twelve  o'clock  noon  on  the  8th  day  of 
January,  1932,  the  functions,  activities  and  affairs 
•f  the  city  and  county  that  are  hereby  placed  under  the 
direction  of  the  chief  administrative  officer  by  the 
provisions  of  this  charter,  and  the  powers  and  duties 
•f  officers  and  employees  charged  with  specific  Juris- 
diction thereof,  shall,  subject  to  the  provisions  of 
section  2  and  section  20  of  this  charter,  be  allocated 
by  the  chief  administrative  officer,  among  the  follow- 
ing departments: 
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"Department  of  Public  Health,  vdiich  shall  Include  the 
functions,  institutions  and  personnel  of  the  department 
of  public  health  as  existing  at  the  time  this  charter 
shall  go  into  effect.   Said  department  shall  be  adminis- 
tered by  a  director  of  health;   who  shall  be  a  regularly 
licensed  physician  or  surgeon  in  the  State  of  California, 
with  not  less  than  ten  years'  practice  in  his  profession 
immediately  preceding  his  appointment  thereto.   He  shall 
be  appointed  by  the  chief  administrative  officer  and 
shall  hold  office  at  his  pleasure,   provided  that  tho 
Incumbent  health  officer  at  the  time  this  charter  shall 
go  into  effect  shall  be  deemed  appointed  to  such  office. 
The  director  of  public  health  shall  have  and  continue 
the  povfers  and  duties  of  the  health  officer  and  the 
board  of  health,  from  and  after  twelve  o'clock  noon  on 
the  8th  day  of  January,  1932,  at  which  time  the  terms 
of  members  of  said  board  shall  terminate,  and  such 
board  as  theretofore  existing  shall  be  abolished," 

The  powers  and  duties  of  the  former  Board  of  Health  to 
>h  ich  the  Director  of  Public  Health  succeeded,  are  found  in 
Article  X  of  the  Charter  of  1900,  the  several  sections  of 
which,  so  far  as  here  material,  provided: 

"Section  1.   There  shall  be  a  Department  of  Public 
Health  under  the  management  of  a  Board  of  Health.  .  ." 

"Section  3»   The  Board  shall  have  the  management  and 
control  of  the  City  and  County  Hospitals,  Almshouses, 
Ambulance  Service,  Municipal  Hospitals,  Receiving 
Hospitals,  ,    " 


• 


"Section  6.   The  Board  may  appoint  a  Resident  Physician 
of  the  City  and  County  Hospital,  who  must  be  a  regularly  cer- 
tificated physician  .  .  ." 

"Section  ?•  The  Board  shall  appoint  for  the  City  and 
County  Hospital  at  least  two  visiting  physicians  and  at 
least  two  visltlnp.  surgeons,  .,," 

"Section  9.   The  Board  may  appoint  such  vmder graduates 
and  other  internes  to  the  City  and  County  Hospital  as  it 
may  deem  necessary.   They  shall  be  appointed  after  a 
competitive  examination  by  the  Board  in  any  or  all 
branches  of  medicine  and  surgei^,  and  shall  receive 
board  and  lodging  free  for  their  services.   They  shall 
be  under  the  control  and  direction  of  the  Resident 
Physician,  who  may  remove  any  of  them  for  neglect  of  duty^ 
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"or  for  other  good  and  sufficient  cause,  subject  to  an 
appeal  to,  and  final  decision  by,  said  Board." 

It  will  be  noted  that  Welfare  and  Institutions  Code, 
sec.  201.  refers  to"a  suitable  graduate,  or  graduates  in 
medicine  I  that  section  6  of  Article  X  of  the  1900  Charter 
refers  to  a  regularly  certificated  physician";   section  7  to 
"physicians"  and  "surgeons";  and  section  9  to  "imaergraduates 
and  other  internes  ,  ,  ,  /Fr/  be  appointed  after  a  competitive 
examination  ...  in  any  or  all  branches  of  medicine  and  surgery 
.  .  .  ,  /who/  shall  be  under  the  control  and  direction  of  the 
resident  physician." 

I4..   Case  Law  and  Other  Authcyities. 

There  is  considerable  law  on  the  subject.   In  the  leading 
case  of  HAYMAN  v.  GALVESTON,  273  U.S.  l^lk,    71  L.Ed.  7lU>  kl 
S.Ct.  363,  it  was  held  by  the  United  States  Supreme  Court  that 
the  governing  board  of  a  hospital  operated  by  the  City  of 
Galveston  could  legally  adopt  a  rule  excluding  osteopathic 
physicians  from  practicing  their  profession  in  the  hospital. 
The  land  on  which  the  hospital  was  built  was  leased  from  the 
State  of  Texas,   The  lease  required  the  City  of  Galveston  to 
permit  the  use  by  the  medical  faculty  of  the  State  University 
of  tne  hospital  facilities  of  the  hospital  for  the  inatrucfclon 
of  medical  students.   The  Court,  speaking  throuj^h  Justice 
Harlan  Fiske  Stone,  said  (71  L.Ed,  at  p.  717): 

"it  cannot,  we  think,  be  said  that  all  licensed 
physicians  have  a  constitutional  rl£ht  to  practice  their 
profession  in  a  hospital  maintained  by  a  state  or  a 
political  subdivision,  the  use  of  v^ich  Is  reserved  for 
purposes  of  medical  instruction, .. .We  cannot  say  that  a 
regulation  excluding  from  the  conduct  of  a  hospital  the 
devotees  of  some  of  the  numerous  systems  or  methods  of 
treating  diseases  authorized  to  practice  in  Texas,  la 
unreasonable  or  arbitrary.   In  the  management  of  a 
hospital,  quite  apart  from  its  use  for  educational 
purposes,   some  choice  In  methods  of  treatment  would 
seem  inevitable,  and  a  selection  based  upon  a  classi- 
fication having  some  basis  in  the  exercise  of  the 
Judgment  of  the  state  board  whose  action  is  challenged 
is  not  a  denial  of  the  equal  protection  of  the  laws," 
(Emphasis  added) 
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In  NEVJTON  v.  BOARD  OF  COMMISSIONERS,  86  Colo,  kk^,    262 
Pac.  1068,  the  board  of  county  conunlasloners  adopted  a  resolu- 
tion barring  eatecpathlc  physicians  from  practicing  in  two 
county  hospltfils.   The  court  held  the  resolution  was  neither 
unreasonable,  arbitrary,  nor  violative  of  any  right  or  privi- 
lege conferred  by  the  state  or  Federal  Constitution.   It  said 
(282  Pac.  at  p.  1071): 

"A  physician  has  no  constitutional  or  statutory  right 
to  practice  his  profession  in  a  hospital.   The  county 
board  has  complete  supervision  and  control  of  county 
hospitals  in  this  state.  A  regulation  excluding  from 
the  county  hospital,  or  the  right  to  practice  therein, 
the  devotees  of  some  of  the  numerous  systems  or  methods 
of  treating  diseases  authorized  to  practice  the  profession 
in  Colorado  is  neither  unreasonable  nor  arbitrary.  Some 
choice  of  methods  necessarily  exists,  and  we  cannot  say 
that  in  the  case  at  bar  the  county  board  of  commissioners 
did  not  have  an  adequate  basis  for  its  resolution.  .«. 
•The  court  cannot  substitute  its  judgment  for  that  of  the 
county  beard.  Not  being  contrary  to  any  provision  of  the 
federal  or  state  Constitution  or  of  the  laws  of  the  state, 
its  determination  cannot  be  set  aside  by  us." 

In  GREEN  v.  CITY  OF  ST.  PETERSBURG,  l^l;  Pla.  339,  17  So. (2d) 
517,  5l8,  col.  2,  the  Court  said: 

"The  law  is  settled  in  this  country  that  a  municipality 
may  regulate  and  control  the  operation  of  a  hospital  pro- 
vided by  it  and  that  in  the  exercise  of  such  power,  it  may 
exclude  those  not  shown  to  have  met  its  requirements. 
There  can  certainly  be  no  question  about  the  power  of  a 
municipality  to  prescribe  reasonable  rules  and  regulations 
defining  qualification  to  practice  the  medical  profession 
in  a  hospital  provided  by  it." 

In  LAMBING  v.  BOARD  OF  COMR'S  OF  T-'IN  FALLS  COUNTY,  k$ 
Idaho  li68,  263  Pac.  992,  the  board  of  county  commissioners  made 
an  order  allowing  all  licensed  practitioners  (including  osteo- 
paths and  chiropractors)  to  practice  in  the  Twio*  Falls  County 
Hospital.  An  appeal  was  taken  on  the  grcund  that  the  board 
should  have  restricted  the  membership  on  the  hospital  staff  to 
the  so-called  "regular"  school  of  physicians  and  surgeons  and 
excluded  the  so-called  "irregulars,"  chiefly  osteopaths  and 
chiropractors.   But  the  Court  held  not.   It  said  (263  Pac,  at 
p.  993,  Col,  1): 
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"The  statutes  Invest  the  county  commissioners  vd.  th  srle 
authority  to  control  county  hospitals.  ,  ,  ,  If  appellants 
contend  that,  as  a  matter  of  law,  the  coiinty  commissioners 
must  exclude  the  so-called  'Irregulars'  from  county 
hospitals,  the>  have  cited  no  cases  so  holding,  nor  have 
we  found  any.  Appellants  have  directed  our  attention  to 
a  nvimber  of  authorities  holding  that  in  soma  circumstances 
certain  classes  of  practitioners  maj  be  excluded.   But 
it  by  no  means  follows  that  they  must  be  excluded, 
(Emphasis  court's) 

"On  the  ground  that  the  order  of  the  board  of  county 
commisdioners  allowing  all  licensed  practitioners  to 
practice  In  the  Twin  Falls  County  General  Hospital  is 
not  Illegal,  the  Judgment  la  affirmed." 

In  a  recent  opinion  (10  Ops.  Atty,  Gen.  169)  the  Attorney 
General  of  California  ruled  that  county  supervisors  or  the 
superintendent  of  a  county  hospital  could  rDrohibit  all  persons 
except  doctors  licensed  by  the  State  Board  of  Medical  Examiners 
of  the  State  of  California  from  treating,  patients  in  the  county 
hospital.   That  opinion  declares: 

"The  establishment  and  operation  of  a  modern  hospital 
Is  a  complicated  and  highly  technical  undertaking,  re- 
quiring the  direction  and  supe  rvi3i»^n  of  a  staff  made  up 
«f  nurses,  technicians,  orderlies,  dietitians,  cooks. 
Janitor  and  laundry  personnel.   In  general,  this  staff 
would  be  directed  by  the  superintendent,  but  it  must  also 
be  recognized  that  the  doctors  in  attendance  on  the 
patients  prescribe  treatment  for  the  patients,  vrhich  has 
the  effect  of  issuing  orders  or  instructions  to  a  portion 
of  the  personnel  which  must  be  accurately  carried  out  if 
the  hospital  is  to  perform  its  f\inction. 

"The  great  majority  of  doctors  in  this  State  are  of  a 
single  school  of  medicine,  to  wit,  physicians  end  surgeons 
licensed  by  the  State  Board  of  Medical  Examiners.   There 
are,  however,  dimgless  practitioners,  osteopaths,  and 
chiropractors,  also  licensed,  v«*io  follow  a  different  type 
or  achool  of  treatment.   Obviously,  a  hospital  set  up  for 
one  school  of  medicine  could  not  readily  be  adjusted  to 
treat  patients  for  other  or  different  schools  of  medicine. 
Its  personnel  would  not  vinderstand  the  types  of  treatment 
required  or  the  instructions  issued  by  such  doctors, 
^Wlth  this  In  mind,  vje  believe  that  it  would  be  quite 
proper  for  the  supervisors  or  the  superintendent  to  limit 
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"by  rule  or  ordinance  the  type  of  medicine  to  be  practiced 
in  the  county  h'^spital,  and  as  there  is  a  difference  or 
variation  between  the  doctors  and  their  methods  of  treat- 
ment and  the  carrying  out  of  their  orders,  it  vould  also, 
in  our  opinion,  be  proper  for  the  supervisors  or  the 
superintendent  to  further  limit  the  individuals  who  may 
practice  or  treat  patients  in  the  county  hospital.   This 
might,  in  our  opinion,  be  limited  to  a  particular  school 
of  medicine  or  to  a  staff  of  doctors  selected  by  the 
superintendent  or  a  staff  group  or  committee," 

In  an  annotation  in  21;  A.L.R.  2d  850,  it  is  said  at  p.  855: 

"It  is  generally  agreed  that  the  managing  authorities 
of  a  hospital,  under  the  power  to  adopt  reasonable  rules 
and  regulations  for  the  government  and  operation  thereof, 
may,  in  the  sbsence  of  any  statutory  restriction,  prescribe 
the  qualifications  of  physicians  or  surgeons  for  admis- 
sion to  practice  therein.   This  rule  has  been  held  or 
declared  applicable  in  the  case  of  both  public  and  pri- 
vate institutions," 

And  at  p.  858: 

"Rules  and  regula  tlons  which  operate  to  exclude  prac- 
titioners of  various  particular  schools  or  systems  of 
medicine  or  treatment,  such  as  osteopathy  and  chiropractic, 
have  been  upheld  as  against  various  objections,  ,  .  ,  in 
the  case  of  both  public  and  private  institutions," 

5.  Present  Practice  In  San  Francisco. 

Dr.  Ellis  D.Sox,  the  present  Director  of  Public  Health, 
advises  me  that  chiropodists  do  serve  at  Laguna  Honda  Home  but 
not  at  San  Francisco  Hospital.   By  way  of  explaining  this 
difference  he  points  out  that  the  former  is  a  so-called 
"chronic"  hospital,  the  latter  an  "acute"  hospital, 

6,  Conclusions, 

The  statutory  provisions  set  out  above  do  not  require- 
the  Director  of  Public  Health  to  allow  chiropodists  to  serve 
in  any  hospital  operated  by  the  City  and  Co\anty  of  San  Francleco; 
nor  do  the  adjudicated  cases.   It  is  accordingly  my  opinion 
that  while  he  may.  In  the  exercise  of  a  proper  discretion, 
allow  chiropodists  to  practice  in  one  or  more  of  these 
hospitals,  he  is  not  legally  reqxilred  to  do  so. 
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Othervlse  stated,  it  Is  my  opinion  thpt  a  chiropodist  does 
net  have  a  lega]ly  enforceable  ri^iit  to  serve  in  tax-supported 
hospitals  and  institutions  in  the  City  and  County  of  San 
Pranciscp. 


Pespectfully  submitted. 


GEB 


DION  R.  HOLM 
City  Attorney 


TO:   Supervisor  Edward  Hancuso 
Room  235  City  Hall 
ban  Francisco  2 

cc:   Dr.  EMis  D.  Sox 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 

Mr.  Thomas  A.  Brooks 
Chief  Administrative  Officer 
269  City  Hall 
San  Francisco  2 

Leo  N.  Lias,  D.S.C. 
209  Post  Street 
San  Francisco  8 
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SUBJECT:      CAN  REDEVELOPMENT  AGENCY  PAY  FOR   AN    "EARNED 
VACATION"      ON   TERMINATION   OF  EMPLOYMENT? 


Gentlemen: 

Ve   are    in  receipt   of   your  request   under   date   of 
March   16,    1953  for  an  opinion  as   follows: 

REQUEST 

"The  Redevelopment  Agency,  at  its  last 
regular  meeting  helf?  March  10,  1953>  adopted 
a  resolution  abolishing  two  existing  positions 
of  employment  effective  April  1,  1953-  As  the 
two  positions  abolished  were  staffed,  the  em- 
ployment of  those  who  occupy  these  positions 
will  terminate  as  of  April  1,  1953-  Both  parties 
involved  are  entitled  to  vacation  with  pay. 

"You  are  requested  to  render  an  ooinion  as 
to  vAiether  or  not  the  Agency  can  legally  pay  for 
the  earned  vacation  of  the  two  parties  affected 
by  the  termination,  subsequent  to  April  1,  1953» 
Sufficient  appropriations  have  been  obtained 
from  the  Division  of  Slum  Clearance  and  Urban 
Redevelopment  to  pay  for  a  continued  employment 
of  these  people  were  it  to  be  the  pleasure  of 
the  Agency  to  continue  them  in  employment. 

"Your  attention  Is  called  to  the  circum- 
stance that  we  are  governed  entirely  by  the 
California  Community  Redevelopment  Law  In  the 
administration  of  our  affairs  and  we  are  not 
subject  to  the  provisions  of  the  City  Charter." 

OPINION 

The  Community  Redevelopment  Law  grants  to  redevelop- 
ment agencies  the  following  quoted  powers,  among  others 
(Section  33265): 

"§33265.   Personnel:  Power  of  agency  to 
select,  appoint,  dotermine  "qucl^f IcationsT 
duties,  componsation,  etc.:  Limitation  on  ex- 
pand itures  .   An  agency  may  select,  appoint, 
and  employ  such  permanent  and  temporary  officers, 
agents,  counsel,  and  employees  as  it  requires, 
and  determine  their  qualifications,  duties,  bene- 
fits, and  compensation,  subject  only  to  the 
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"conditions  and  rostrlctions  imposed  by  the 
legislative  body  on  the  expunditure  or  Incum- 
brcnce  of  the  budgetary  funds  appropriated  to 
the  community  redevelopment  agency  administra- 
tive fund." 

Pursuant  to  such  authority  granted  the  Agency  to  fix 
the  compensation  of  its  employees,  and  in  order  to  regulate 
the  relations  of  its  employees  with  the  Agency  in  respect  to 
holidays,  vacation  and  sick  leave,  it  duly  adopted  Resolution 
No.  3»  under  which  regulation  a  fair  and  uniform  system  was 
established  for  the  benefit  of  the  Agency's  employees.   This 
resolution  read  in  part  as  follows: 

"Now,  Therefore,  Be  It  Resolved,  By  the 
Redevelopment  Agency  of  the  City  and  County 
of  San  Francisco  that  the  regulations  of  the 
City  and  County  of  San  Francisco  governing 
vacations,  holidays  and  sick  leave  shall  also 
apply  to  the  affairs  of  this  Agency." 

Subsequent  resolutions  adopted  by  the  Agency,  estab- 
lishing regulations  governing  vacations,  holidays  and  sick 
leave  for  Agency  staff,  contained  the  same  language. 

Resolution  No.  137,  adopted  bj  the  Redevelopment  Agency 
on  March  10,  1953»  which  resolution  is  in  full  force  and  ef- 
fect, provides  in  part  as  follows: 

"Be  It  Further  Resolved,  That  the  regula- 
tions of  the  City  and  County  of  San  Francisco 
governing  vacation,  holidays  and  sick  leave 
shall  also  apply  to  the  Staff  of  the  Agency." 

Section  151. i^-  of  the  Charter  contains  the  provisions 
applicable  to  your  question  dealing  with  vacations  for  City 
employees.  The  pertinent  part  of  this  section  is  quoted  as 
follows: 

"Every  person  employed  in  the  city  and 
county  service  shall  after  one  year's  service 
be  allowed  a  vacation  with  pay  of  two  calendar 
weeks,  annually,  as  long  as  he  continues  in  his 
omploTment.  orovided  that,  after  five  years' 
service  every  person  so  emoloyed  shall  be  allow- 
ed, as  long  as  he  continues  in  his  employment, 
a  vacation  with  pay  of  fifteen  days  .  .  . " 

It  will  be  noted  that  one  of  the  limitations  therein 
contained  is  that  a  vacation  is  only  allowed  to  a  person  in 
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the  city  and  county  service  as  Icng  as  ho  continues  in  his 
employment. 

Admittedly,  the  persons  occupying  the  two  positions 
abolished,  effective  April  1,  1953.  will  no  longer  be  in 
the  employ  of  the  Agency  after  that  date. 

It  is  therefore  my  opinion  that  the  Agency  cannot 
legally  pay  for  the  earned  vacations  of  the  two  parties 
affected  by  the  termination  subsequent  to  April  1,  1953» 
and  that  said  two  employees  are  entitled  to  a  vacation 
with  pay  prior  to  April  1,  1953* 


Very  truly  yours. 


DION  R.  HOLM,  City  Attorney. 


TO:  REDEVELOPI«ffiNT  AGENCY 
512  Golden  Gate  Avenue 
San  Francisco  2 
Attention: 

Mr.  J.  J»seph  Hayes,  Chairman. 


m 
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SUBJLCT:      COIITROLLLR'S  PO'.ER  AiTO  DUTY  OP  AUDIT 
OP  PUBLIC  rJ)hI:HSTFU.TOR»S   OFFICE. 


Dear  Sir: 


I  am  in  receipt  of  your  request  for  opinion  as  follows: 

R  E  C.  U  L  S  T 

"I  would  appreciate  your  advising  me  whether  I  have  the 
power  and  duty  to  audit  the  Public  Administrator. 

"Should  yo'or  answer  be  in  the  affirmative,  must  I: 

1.  Audit  all  estates  in  his  possession;  or 

2.  la  my  responsibility  llraited  to  the 
statutory  accounting  he  must  maintain  and 
other  books  of  account  he  does  maintain 
for  office  efficiency,  and  with  reference 
only  to  sums  payable  from  or  to  the  city 
and  county  treasury?" 

0  P  I  xJ  I  0  N 

I  have  been  informed  by  your  office  that  a  very  limited 
audit  of  the  Public  Administrator's  office  was  last  made  in  19^9, 
and  that  no  audit  of  his  office  has  been  made  since  that  tine. 
Since  that  time,  also,  the  Public  Administrator  has  retired  and 
this  position  will  soon  be  occupied  by  a  successor. 

Under  Section  k   of  the  Charter,  the  Public  Administrator 
la  made  an  officer  of  the  City  and  County  of  San  I'Vancisco,  and,  by 
the  very  nature  and  purpose  of  his  office,  the  Public  Administrator 
is  charged  with  the  collection  and  disbursement  of  monies  and 
properties  included  in  estates  which  fall  under  his  administration. 

Section  61;  of  the  Charter  prescribes  generally  the  powers 
and  duties  of  the  Controller.  The  pertinent  provisions  read  as 
follows: 
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••SLCTION  6i4..   The  controller  shall  be  the  successor 
of  the  auditor,  and  shall  have  the  powers  and  duties 
of  a  county  auditor,  except  as  in  this  charter  other- 
wise provided.   He  shall  be  the  auditor  and  chief 
accounting  officer  of  the  city  and  county,  and  shall 
exercise  general  supervision  over  the  accounts  of  all 
officers,  commissions,  boards  and  employees  of  the  city 
and  county  charged  in  any  manner  with  the  receipt,  col- 
lection or  disbursement  of  city  and  county  funds  or  of 
other  funds,  in  their  capacity  as  city  and  county  offi- 
cials or  employees.   He  shall  have  the  power  and  duty 
of  prescribing  the  method  of  installing,  keeping  and 
rendering  accounts  of,  and  the  financial  reports  to  be 
rendered  by,  the  several  officers,  boards  and  employees 
of  the  city. 


"It  shall  be  the  duty  of  the  controller  to  determine, 
where  practicable,  the  unit  cost  of  work  done  by  the 
city  and  county  for  the  purpose  of  determining  whether 
similar  work  could  be  done  under  public  contract  at  a 
lower  cost.   The  controller  shall  devise  adequate  systems 
of  internal  check  of  all  departments  and  offices  of  the 
city  and  county  relative  to  the  custody,  collection  or 
disbursement  of  moneys." 

Section  66  of  the  Charter  prescribes,  more  specifically, 
the  audits  which  are  to  be  made  of  City  and  County  officers  and 
departments  by  the  Controller.   The  section  reads  as  follows: 

"SLCTION  66.   The  controller  shall  audit  the  accounts 
of  all  boards,  officers  end  employees  of  the  city  and 
county  charged  in  any  manner  with  the  custody,  collec- 
tion, or  disbursement  of  funds.   The  controller  shall 
audit  monthly  all  accounts  of  money  coming  into  the 
hands  of  the  treasurer.   He  shall  make  an  audit  monthly 
of  each  departmental  revolving  fund  authorized  by  this 
charter  or  by  the  board  of  supervisors. 

"VJhen  requested  by  the  mayor,  the  board  of  supervi- 
sors, the  chief  administrative  officer,  or  any  board  or 
commission  for  its  own  department,  he  shall  audit  the 
accounts  of  any  officer  or  department,  and  on  the  death, 
resignation,  removal,  expiratl_on  of  term  or  retirement 
of  the  head  of  any  department  or  office,  or  any  officer 
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or  er.plcyee  charged  with  the  receiptj  colleotlon  cr 

disbur  sene  nt_  of  money,  ah  all  mal:e  an  audit  of  the 

accounts  of  such  department",  officer  or  employee . " 
(Underscoring  added 


^ 


It  Is  obvious  from  the  Charter  sections  quoted  above  that 
the  Controller  not  only  has  the  power,  but  also  the  duty,  to  audit 
the  accounts  of  any  officer  or  department  head  charged  with  the  col- 
lection and  disbursement  of  funds.  And,  more  specifically,  it  is 
obvious  from  Section  66  of  the  Charter  that  the  Controller  has  the 
duty  to  audit  the  accounts  of  the  Public  Administrator,  a  city  and 
county  officer  charged  with  the  collection  and  disbursement  of  funds, 
upon  his  retirement  from  office. 

The  form  which  the  audit  must  take  is  essentially  a  matter 
of  accounting  principles  more  properly  determinable  by  your  auditing 
department.  However,  it  is  difficult  to  imagine  how  any  audit  of 
the  Public  Administrator  may  be  considered  complete  without  investi- 
gating the  cornerstones  of  his  operation  and  the  very  reason  for  his 
office,  the  estates  under  his  control. 

Sections  lll+O-llSS  of  the  California  Probate  Code  provide 
for  certain  statutory  records  and  a  "register,"  which  must  be  main- 
tained and  published  by  the  Public  Admiiiistrator.   These  records, 
In  general,  reflect  the  assets  received  in  each  estate,  the  tiens- 
aotions  of  the  estate,  the  expenditures  and  charges  against  the 
estate,  the  fees  charged,  and  the  eventual  disposition  of  the  residue. 
Sluce,  In  the  probating  of  an  estate,  the  Public  Administrator  is 
required  to  account  to  the  probate  court  for  each  individual  estate, 
it  is  not  necessary  that  you  examine  the  propriety  of  each  charge, 
expenditure,  or  other  action  in  each  Individual  estate,  for  this  has 
already  been  considered  by  the  supervising  court.   The  result  of  each 
individual  probate  is  that  charges  are  made  against  the  assets,  that 
the  residue  is  distributed,  t'aat  certain  fees  are  payable  to  the  City 
and  County  for  probating  the  estate,  and  that  bank  accounts  which  are 
maintained  at  various  banks  by  the  Public  Administrator  are  increased 
or  decreased  to  reflect  assets  received  or  funds  distributed  by  him. 
It  is  my  opinion  that  your  duty  is  to  correlate  these  Individual 
estates  with  the  various  reports  made  by  the  Public  Administrator 
and  the  various  bank  or  property  accounts  or  deposits  kept  by  the 
Public  Administrator  in  order  to  ascertain  that  they  truly  and  prop- 
erly reflect  the  transactions  in  the  individual  estates  and  that  all 
money  and  property  received  by  him  are  accounted  for. 
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Obviously  one  of  the  purposes  of  requiring  an  audit  of  the 
accounts  of  a  retiring  officer  is  to  permit  his  successor  to  assume 
full  responsibility  for  the  property  turned  over  to  him.  Since  part 
of  the  property  turned  over  to  him  includes  active  bank  and  property 
accounts,  deposits,  and  funds,  it  is  my  opinion  that  you  will  neces- 
sarily have  to  examine  the  estates  in  the  Public  Administrator's 
possession  to  determine  that  all  property  and  funds  for  vihich  he  is 
accountable  either  to  the  city  or  to  private  individuals  are  correct- 
ly reflected  in  the  present  accounts  maintained  by  him  and  which  will 
be  turned  over  to  his  successor  in  office. 

Respectfully  submitted. 


DION  R.  HOLIs,  City  Attorney 


TO:   KiT.  Harry  Rosa 
Controller 
109  City  Hall 


RS 


Opinion  No.  682 
March  23,  1953 


SUBJECT:   WAGE  SCALES  FOR  CITY  EMPLOYEES;  APPLICATION  OF  WELFARE 
PAYMENT  CLAUSES  CONTAINED  IN  COLLECTIVE  BARGAINING 
AGP^EMENTS.  (SUPPLEMENTING  OPINION  NO.  66?) 

Gentlemen: 

I   have   received  your  following  request  for  opinion: 

REQUEST 

"We  are  in  receipt  of  a  copy  of  your  opinion  No.  667  - 
Subject:   Wage  Scales  for  City  Employees  Working  on 
Public  Contracts;   Application  of  Welfare  Payment 
Clauses  Contained  in  Collective  Bargaining  Agreements. 

"We  desire  further  clarification  on  two  points,  as 
follows: 

"1.  We  note  your  opinion  expressed  In  Paragraph  3  to 
the  effect  that  'It  is  my  belief  that  such  conclusion 
(that  welfare  benefits  nrovided  in  collective  bargain- 
ing agreements  are  factors  and  components  of  the  wages) 
la  compelled  by  the  holdings  and  reasoning  in  Adams 
vs.  Wolff  and  Adams  vs.  City  and  County  of  San  Pran- 
clacct ' 

"It  has  been  our  understanding  that  the  court  in  the 
two  cases  named  above  ruled  that  so-called  welfare 
benefits  of  collective  bargaining  agreements  are  not 
a  part  of  the  wage  rate  and  as  a  consequence  such  bene- 
fits should  not  be  considered  in  determining  the  proper 
rate  of  pay  to  be  fixed  for  city  employees  under  the 
provisions  of  Section  l5l«3  of  the  Charter.   This  inter- 
pretation, with  which  we  understood  you  have  agreed,  is 
at  variance  with  the  vlevjs  expressed  in  Paragraph  3» 
when  applied  In  respect  to  rates  of  pay  subject  to  the 
provisions  of  Secti'^n  l5l»3  of  the  Charter. 

"Thia  question  becomes  a  matter  of  very  great  importance 
in  connection  with  fixing  rates  of  pay  under  Section 
l5l»3  of  the  Charter,   If  these  welfare  benefits  are  to 
bo  considered  as  a  part  of  the  rate  of  pay  in  determin- 
ing rates  of  pay  under  Section  l5l»3  of  the  Charter, 
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"they  must  be  evaluated.   In  thet  event  it  would 
appcnr  thct  similar  or  comparable  benefits  provided 
to  city  employees  would  have  to  be  evaluated  and 
offsets  calculated  in  arriving  at  the  net  value  of 
the  welfare  benefits  prescribed  in  the  collective 
bargpining  agreements.   The  evaluation  of  these  wel- 
fare benefits  provided  city  employees  would  be  a 
very  difficult,  if  not  impossible  task.   There  is 
also  the  equally  difficult  problem  of  determining 
what  benefits  are  to  bo  evaluated.   These  include 
among  others,  medical  end  hospital  cf^ro ,  group  life 
insurrnce,  death  benefits,  social  security  and  unem- 
ployment Insurance,  pension  benefits,  sick  ler.ve  with 
pay  plans  and  security  raid  seniority  benefits.   It 
is  quite  probable  that  the  courts  would  hold  that 
some  of  these  are  part  of  the  compensation  and  somo 
are  not.  We  realize  of  course  that  the  difficulty 
of  administering  the  law  is  no  reason  for  ignoring 
th3  law,  and  wc  mention  this  fact  only  to  indicate 
to  you  the  importance  of  the  question, 

"Will  you  advise  us  if  your  opinion  66?  is  to  be 
considertd  as  your  advice  that  welfare  benefits  of 
collective  bargaining  agreements  are  to  be  evaluated 
vjxd   included  in  the  rate  of  pay  for  those  classifica- 
tions of  employment  subject  to  the  provisions  of  Sec- 
tion 151.3  of  the  Charter,   If  so,  are  we  correct  in 
assuming  that  city  welfare  benefits  shall  also  be 
evaluated  and  offsuts  determined  and  calculated  in 
arriving  at  the  net  value  of  the  collective  bargain- 
ing benefits, 

"2.  The  Board  of  Supervisors  in  adopting  Resolution 
12682  provided  that  payments  of  welfrre  benefits  must 
be  included  in  the  wages  of  employees  performing  work 
under  contrrct  for  the  city  when  the  payment  thereof 
is  provided  for  in  the  collective  bargaining  agreement 
in  a  definite  fixed  amount  and  with  relation  to  the  rate 
of  wage.  This  resolution  as  you  know  fixes  the  minimum 
wage  that  may  be  paid  to  employees  of  private  employers 
who  are  performing  work  for  the  city  and  county  under 
the  provisions  of  Sections  95  and  9o  of  the  Charter, 
Occasionally  a  city  department  is  awarded  a  contr-^ct  to 
perform  work  subject  to  the  contract  provisions  of  the 
Charter,  and  in  that  case  the  wages  provided  in  Resolu- 
tion 12fc82  ore  the  wages  paid  to  civil  service  employees 
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"while   engcgcd   in  such  contrrxct  work.      It   follows 
therefore    that   the    city  employee   will  receive  more 
thrji   the   wpgos  fixed  in   the   collective    bargaining 
agreement   including   the    collective    bargaining  welfr.ro 
benefits,   because   he   will  receive    in   adlition   thereto 
the  welfare    benefits  provided  for   city  employees. 
Therefore    the   cost  to   the    city   in  wages   and  benefits 
are   greater  when  the  work   is  performed  by  city  employ- 
ees  than  when   the   work  is   performed  by  the    employees 
of  Q   privrte   contractor,    becruse    in  the    Irttor   caso 
the   employees   of  the  private   contractor  receive   only 
the   w^ges  fixed   in   the    collective   bargaining   agree- 
ments  including  welfare   benefits,  but   does   not 
receive   the    additional  benefits  prescribed  for   the 
city  employee.      Since   some   of  these   city  welfare 
benefits    are    not    and   cannot    bo   evaluated,    the    full 
additional   cost    involved   is   not  known.     Yet   the   fact 
remains   there    is   an  ultimate    increased  cost, 

"Will  you  kindly   advise   us    if   in   determining   the 
total  wrge   rate    to   be   paid   to   a    city  employee    who 
is   performing   work  pursuant    to    the    contract  previ- 
sions  of  the    Charter,    end  whose   rate   of  pay   is   deter- 
mined by  Resolution  12682   should    the   valuation  of 
the    city  benefits   be   determined  and   the   valuation 
thereof   deducted  from  the   rate    of  pay  fixed   in   the 
collective   bargaining  agreements    (including  welfare 
benefits ) • 

"We   enclose    a   copy  of  c   letter   addressed  to    the 
Director   of   Internal  Revenue    in  which  we    inquire   as 
to   their  procedures    and  policies   in   collecting 
income    tax     n  pcyaonta   t".   finir.co   wolfrro    benefits. 
When  we   rocoive   their  roply  wo   will   advise    you 
further." 


Preliminary  to  formulating  my  following   advice,    I   have   read 
the    letter  from  you  to    tlie    Bureau  of   Internal  Revenue,    as  referred  to 
in  the   last  paragraph  of  your  request,   and   also   the   response   thereto 
received  by  you  from  the    said  bureau. 

OPINION 

Initially,  I  am  compelled  to  observe  that  your  purported 
quote  from  paragraph  3  of  my  Opinion  No,  667  is  Inaccurate  and  incom- 
plete,  I  therein  said  that 

"a  'welfare  pay'  provision  (in  a  collective  bargain- 
ing agreement)  which  complies  with  the  formula 
expressed  in  Resolution  12602,  i.e.,  when  payment 
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"thereof  is  provided  for  and  mede  in  definite 
fixed  amount  r.nd  with  relation  to  e.   definite 
?iX6d  neriod  of  work  performodi  is  a  factor  and 
component  of  r.  rr.te  of  wges.   It  ia  my  belief 
th.1t  such  conclusion  ia  compollad  by  the  hold- 
ings nnd  reasoning  in  ADAMS  v.  VJOLFF  ....  and 
ADAMS  V.  CITY  AND  COUNTY  OP  SAN  FRANCISCO  .  .  .  ." 
(emphasis  added) 

Thus,  I  have  not  mn-do  the  brop.d  statement  you  attribvxte 
to  me  in  the  parenthetical  mr.tter  cuntained  in  your  paragraph  1 
of  the  above  quoted  request* 

The  fundamental  holding  of  the  Court  in  Adams  v.  City 
and  County  of  S-'n  Frrncisco  {9l\.   Cal.  Apt),  (2)  ^86),  where- in  the 
'welfare  payment'  issue  was  discussed,  w.s  th".t  sick  end  disabil- 
ity leave  privileges,  as  provided  for  by  our  local  charter, 
ordinances  and  Civil  Service  Commission  rules,  were  so  uncertain 
as  to  monetary  evaluation  th"^t  they  could  not  be  considered  as 
Q  component  of  a  'rate  of  pf»y'. 

At  page  59^ »  the  Court  made  the  following  two  observp- 
tions: 

"Payment  for  sick  leave  is  a  benefit  given  as  rji 
allowr.nce  payment  on  fi  humanitarian  basis  in  the 
interest  of  the  employee's  welfare." 


and 


"Overtime  pay  is  for  actual  work  performed  which  is 
definitely  ascertainable  as  to  time  and  amount.  Hol- 
iday and  vacation  pay  cover  certain  designated  periods 
and  may  be  ascertained  as  definitely  as  regular  drily 
or  hourly  pay.  The  sick  leave,  in  fact,  may  not  bo 
used  for  a  number  of  years,  or  it  may  or  may  not  bo 
taken  for  a  longer  period  than  two  weeks,  subject  to 
the  period  of  accumulation.   Payment  for  sick  lervc  ia 
too  indefinite  to  form  the  basis  of  '  rate  of  payt  , 
though  the  real  distinction  may  rest  upon  the  fact 
thct  it  is  welfrre  pay," 
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The  Court  there  further  3*^.1(1,  nlso  at  pr.ge  596,  thet 

"...  the  amount  to  be  pr.id  for  nonwork  on  a  holi- 
de.y,  or  vecation  period,  or  overtime  is  purely  n  fin- 
ancial problem  and  should  not  be  confused  with  any 
hvunr.nitnrir-.n  aspect  of  the  ch^^-rtcr  such  as  provisions 
for  sick  or  disability  leaves," 

All  of  the  foregoing  lords  me  to  conclude  that  the  term 
'welf'.ro  pay',  is  rjid  was  only  a  name,  a  'tag',  or  r  designation 
chosen  by  the  Court  therein  to  indicate  a  nebulous  financial  bene- 
fit which  might  possibly  be  realized  by  the  employee,  or  might 
never  bo  realized  by  the  employee,  "Jid  which,  because  no  certain 
value  could  ever  be  fixed  for  it  by  relitlcn  to  a  certain  period 
of  time  worked,  could  not  be  said  to  be  a  factor  in  determining 
rjid  establishing  a  rate  of  pay.   As  the  Court  observed,  it  ('wel- 
fare pay')  is  a  possible  benefit  traceable  to  a  desire  toward 
humajiitr.rianism,  rather  thrji  aji  effort  to  set  up  cwago  or  pay 
sche.Tje  with  certain,  fixed  and  calculable  elements,  and  which 
results  in  present  -^nd  tangible  financial  benefit  to  the  employee. 

It  is  my  opinion  that  the  'welfare  pay'  provisions  (in 
collective  bargaining  agreements)  which  were  considered  by  me  in 
Opinion  No,  667,  ^^-nd  which  s'^tisfy  the  requirements  and  conditions 
expressed  in  that  opinion,  are  to  be  considered  as  c  omponents  of 
a  'rate  of  pay',  within  the  purview  of  Secti-.n  l5l«3  of  the  Char- 
ter, 

In  3  0  concluding,  I  am  not  departing  from  any  advice 
previously  given  you  by  me  concerning  what  financial  benefits 
(in  a  collective  bargaining  agreement)  are  to  bo  considered  as 
part  of  a  'rate  of  pay'.   If  a  financial  benefit  to  an  employee 
Is  really  a  factor  or  component  of  a  rate  of  pay,  under  the  stand- 
ards expressed  herein  and,  in  Opinion  No,  66?,  it  is  none  the  less 
such  merely  because  it  ha.s  been  called,  for  purposes  of  identifica- 
tion or  convenience,  'welfare  pay'.   It  is  the  "intrinsic  character 
and  substance  of  the  financial  benefit,  not  the  mere  name  given  to 
it,  which  determines  whether  it  is  a  true  component  of  a  'rate  of 
pay' .   Similarly,  if  the  intrinsic  character  and  substance  of  a 
benefit  is  ^nly  'welfare',  and  it  is  not  n  true  component  of  a 
'rate  of  pay'  under  the  conditions  discussed  herein  and  in  Opin- 
ion No,  667,  such  benefit  is  not  to  be  considered  in  determining 
and  certifying  a  'rate  of  pay'  pursu'-nt  to  the  duty  imposed  upon 
yeu  by  Section  l5l«3  ^f  the  Cha.rter, 
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You  r.sk  me  ,  "Will  you  r.dvisc  us  if  y^ur  Opinion  66?  is 
to  be  cjnsiderod  ns  your  n.dvico  thct  wclfr.ro  benefits  :.f  collective 
br.rgr.ining  r.greements  are  to  be  cvalu^ited  rjid  included  in  the  rate 
of  pay  for  those  clrssif ic.tions  of  employment  subject  to  the  oro- 
visions  of  Section  151.3  of   the  Chr.rter." 

You  ere  informed  that  I  nttcch  nc  specir.l  significance 
or  connotrtion  tc  the  word  'welfare',  when  used  in  connection  with 
finr.nclQl  benefits  to  an  employee,  and  no  special  significance 
should  be  attached  to  such  word.   I  hr^ve  been,  and  will  be,  guided 
only  by  substance,  not  more  nomenclature,  in  any  task  of  determin- 
ing whether  a  financial  benefit  to  an  employee  is  or  is  not  part  of 
his  ' rate  of  pay' • 

Your  foregoing  question,  as  quoted,  is  bo.sod  upon  the 
special  significance  which  you  attach   to  the  word  'welfare',  ajid 
which  I  do  not  so  attach.   Hence,  I  cannot  answer  the  question  in 
its  present  form.   If  you  will  particularize  with  regard  to  any 
certain  benefit  or  benefits,  giving  mo  all  available  information  as 
tc  tte  circumstances  determining  payment  thereof,  I  shall  be  glad 
to  give  my  opinion  on  the  issue  of  whether  any  such  financial  bene- 
fit is  or  is  not  to  bo  considered  as  a  factor  of  a  'rate  of  pay'. 

The  question  suggested  by  you  in  the  paragraph  of  your 
letter  labelled  '2',  and  asked  in  the  paragraph  following,  is 
also  predicated  upon  the  special  significance  which  you  attach  to 
the  word  'welfare',  and  which  I  do  not  so  attach.   Hence,  your 
second  question  is  also  impossible  of  fjiswer  by  mo  in  its  present 
form.   It  is  suggested  that  you  present  all  available  information 
with  regard  to  any  certain  benefit  concerning  which  you  have  ques- 
tion, the  circumstances  determining  payment  thereof,  and  I  shall  be 
glad  to  then  advise  you. 

Regarding  the  before  noted  correspondence  between  you  and 
the  Bureau  of  Internal  Revenue,  in  which  the  Bureau  indicates  a 
departmental  policy  of  not  requiring  tax  withholding  from  employees 
with  regard  to  welfare  plan  contributions  by  employers,  but  requires 
any  employee  who  has  later  actually  received  payment  from  such  wel- 
fare fund  to  report  such  as  gross  income ,  you  are  advised  that  the 
Bureau's  view  is  based  upon  a  concept  of  its  own  responsibilities, 
under  law  applicable  to  it,  in  the  administration  of  its  Federal  tax 
functions. 
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Such  in  no  w.y  controls   the    dutios    of   the    officers    of 
the    City  find  County   of   Sen  Frrjicisco   with  regard   to  employGos' 
pr.y  matters   under  cither  Section  98   or  Section  1^1*3   of   our    local 
Chrrter,      The   views   expressed  by  me    herein,    and   in  my  Opinion 
No,   667 »    are    conceived  by  mo    to   bo    compelled  by   the    appropriate 
and   controlling  provisions    of   our   Charter    -^.nd  the    interpreting 
California   case   law» 

Accordingly,   you   are   advised   as   above    sot  forth,      I 
shall  bo   pleased  to  give  my   opinion  upon     any  further  questions 
proposed  by  you  in  conformity  with  the    views   and   suggestions    set 
forth  hereinabove  ♦ 

Respectfully   submitted. 


WFB  DION  R.  HOLM 

City  Attorney 


To:  Civil  Service  Commission 

City  and  Coxinty  of  Spji  Francisco 
l5l  City  Hall 
San  Francisco  2 


joT  bOJ   overruiea   by  no. 
77-A6,    dated  Nov.    17,    1977 


OPINION  NO.    683 
March  2?,    1953 


SUBJECT: 


CONSTITUTIONALITY  OF  LOCAL  RENT  COIITROL 
ORDINANCE;  NATURE  0?  EiERGENCY  JUSTIFYIilG 
ACTION  BY  BOARD  OP  SUPERVISORS  U"NDER 
POLICE  POWER. 


Gentlemen; 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Public  Health  and  elfare  Committee  of  the 
Board  of  Supervisors  in  considering  the  possibility 
of  extending  rent  controls  beyond  April  30»  1953» 
adopted  the  following  motion: 

'That  the  matter  of  extending  local  rent  controls 
be  continued  until  receipt  from  the  City  Attorney 
of  an  opinion  with  respect  to  the  constitutionality 
of  the  passage  of  a  local  rent  control  ordinance; 
and,  in  addition,  an  opinion  with  respect  to  emer- 
gencies and  how  they  may  be  used  to  control  rents.' 


OPINION 

In  connection  with  tha  constitutionality  of  a  local  rent 
control  ordinance  you  are  referred  to  the  opinion  of  my  predecessor, 
Mr«  John  J.  0 'Toole,  dated  September  17»  19ij.7  and  nui^bered  [j.007>  a 
copy  of  which  is  attached.   That  opinion  dealt  with  local  supplemen- 
tation of  Federal  controls  but  the  basic  principles  therein  set 
forth  are  equally  applicable  in  the  complete  absence  of  Federal 
Controls. 
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ubstance  that  the  problems  arising  from 
"Francisco  in  the  absence  of  State  and 
subject  was  a  matter  of  local  concern 
that  if  the  problems  thus  created  re- 
ncy  "sufficiently  broad  and  severe  as 
you  for  the  'imnediate  necessary  pre- 

property,  health  or  safety'"  the  City 
o  under  its  police  power  could  enact 
be  requisite  to  cope  with  the  problem. 


I  have  made  an  exliaustlve  investigation  of  the  case  and  stat- 
utory law  on  the  question,  particularly  of  that  published  since 
the  date  of  the  opinion,  but  have  found  no  changes  in  law  or  court 
decisions  rendered  that  would  warrant  my  overruling  the  opinion  of 
my  predecessor  in  office.  Briefs  recently  submitted  by  interested 
parties  have  been  given  careful  study. 
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Following  the  rendition  of  iMr.  0 'Toole 'a  opiiiion  of  September 
17»  19i4.7*  the  Board  of  Supervisors  adopted  an  ordinance,  Ord,  No. 
14.858  (Series  of  1939)  regulating  possession  of  rooms  and  apartments 
and  regulating  eviction  therefrom  in  cooperative  housing  accommoda- 
tions.  The  legality  and  constitutionality  of  this  ordinance  was 
attacked  in  ;iunicipal  Court  Action  IIo,  229103>  J,  3.  Per  ego  v, 
C,  L,  Avedano.   The  court  sustained  the  legality  and  constitution- 
ality of  the  ordinance  and  as  this  case  represerits  the  only  exist- 
ing judicial  ejcpression  relating  to  the  power  of  the  City  and  County 
of  San  Francisco  to  deal  with  problems  arising  from  a  housing 
shortage,  and  supports  Mr.  O'Toole's  opinion,  I  am  quoting  herewith 
fairly  extensively  from  the  memorandum  opinion  of  the  court  setting 
forth  its  reasons  for  sustaining  the  legislation: 

"As  to  the  legality  of  the  ordinance,  it  must  be  justified,  if 
at  all,  as  a  valid  exercise  by  the  City  and  County  of  San  Fran- 
cisco, of  its  police  power  under  the  Constitution  of  Califor- 
nia and  its  own  Charter,   The  ordinance  must  cover  an  actual 
emergency  which  is  not  already  dealt  with  by  general  laws  and 
which  constitutes  a  municipal  affair.   (Art, XI,  Sections  6 
and  11,  Constitution  of  California.) 

"The  ordinance  in  question  declares  the  existing  emergency 
as  follows: 

•Unless  this  Ordinance  becomes  effective,  at  once,  there 
will  be  a  mass  eviction  of  many  persons  from  multiple  unit 
structures,  or  as  an  alternative,  said  persons  will  be 
forced  to  buy  Interests  that  they  do  not  want  in  order  to 
retain  occupancy.   In  view  of  the  danger  of  evasion  of  rent 
ceilings  as  prescribed  by  the  ilousing  and  Rent  Act  of  19i4-7» 
through  such  transactions,  and  in  view  of  the  serious  and 
extreme  shortage  of  housing  for  human  habitation  in  the  City 
and  County  of  Sen  Pr?.ncisco,  unless  this  Ordinance  becomes 
effective  at  once,  many  persons  will  be  evicted  from  such 
housing  accommodations  and  v;ill  be  unable  to  find  other 
places  of  habitation  and  therefore  the  enactment  of  said 
Ordinance  as  an  emergency  measure  is  necessary  for  the  pre- 
servation of  public  peace,  health  and  safety,' 

"This  declaration  of  an  existing  emergency  would  appear  to 
be  a  reasonable  summary  of  present  housing  conditions  in  San 
Francisco,   At  any  rate,  in  the  cases  before  us,  the  evictions 
sought  would  dispossess  four  out  of  a  total  of  six  present  ten- 
ants.  It  should  be  noted  at  this  point  that  past  and  present 
federal  housing  laws  (Section  209(a)  (2),  Housing  and  Rent  Act 
of  1914.7)1  covering  stock  ownership  of  multiple  unit  housing  ac- 
commodations, prohibit  evictions  unless  a  large  majority  of  the 
present  tenants  are  maintained  in  possession.   Evictions  with- 
out restriction  by  purchasers  of  large  housing  structures  with 
numerous  tenants,  would  Inevitably  lead  to  serious  aggravation 
of  the  present  local  housing  emergency. 
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"'.-here  a  legislative  body,  exercising  the  police 
pov;er,  has  enacted  legislation  to  cover  a  local  emergenoy 
not  dealt  with  by  general  laws,  judicial  consideration  of 
such  an  ordinance  is  liriited  to  its  reasonableness  or  un- 
reasonableness.  If  there  be  a  reasonable  difference  of 
opinion  as  to  the  existence,  linninence  or  continuance  of 
the  energency,  the  legislative  discretion  and  decision 
will  be  upheld." 

Killer  V.  Board  of  Public  Works,  195  Cal.  1+77 

Burke  v.  City  of  Loa  Angeles.  16  C.A.  2d  192 

Viilkins  V.  City  of  San  Bernardino,  29  Cal.  2d  339 

"Plaintiff  in  attacking  the  ordinance,  urges  that 
such  legislation  constitutes  a  deprivation  of  property 
without  due  process  of  law,  and  denies  plaintiff  the 
equal  protection  of  the  laws,  in  violation  of  his  rights 
as  guaranteed  by  the  Fifth  and  Fourteenth  Amendments  to 
the  Constitution  of  the  United  States. 

"Plaintiff  also  urges  that  the  ordinance  is  uncon- 
stitutional in  retrospective  application  to  these  evic- 
tion actions,  commenced  prior  to  its  adoption. 

"As  to  the  Constitutional  rights  of  the  plaintiff, 
it  has  long  been  held  that  these  are  subject  to  valid 
exercise  of  the  police  power." 

Odd  Fellows  Cemetery  Assn.  v.  San  Francisco, 
11|0  Cal.  266 

5  Cal.  Jut.,  p.  882 

16  Corpus  Juris  Secundum  701 

"Unreasonable,  arbitrary  or  capricious  legislation 
not  bearing  a  substantial  relation  to  subjects  properly 
within  the  police  power  would  be  violative  of  such  con- 
stitutional rights.  Local  housing  regulations  prescrib- 
ing maximum  rents  and  preventing  dispossession  of  tenants, 
are  modern  emergency  measures  well  within  the  broad  ccope 
of  the  police  power," 

Block  V.  Hirsh,  256  U.  S.  135- 
Marcus  Brovm  etc.  Co.  v.  Feldman,  256  U.S.  I70 
Miller  V.  Board  of  Public  V.'orks,  195  Cal.  i|77 
Boyd  V.  City  of  Sierra  Kadre,  51  Cal.  App.  520 
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"Ordinance  1|.858  (Series  1939)  must  for  the  reasons 
herein  stated,  be  held  to  be  a  reasonable  exercise  of 
the  police  power  of  the  Board  of  Supervisors  of  San 
Prenciaco,  dealing  with  a  municipal  affair  not  already 
covered  by  federal  or  State  legislation.   For  these 
reasons  It  must  be  held  to  constitute  a  special  defense 
to  the  four  eviction  actions  here  brought  under  Section 
209  (a)  (3)  of  the  Housing  and  Rent  Act  of  191+7." 

I  have  particularly  noted  and  considered  the  cases  of 
?.  T.  B.  Corp.  V.  Goodman,  89  N.E.  2d  865>  and  Tietjens  v.  City  of 
St.  Louis,  222  S.W.  2d  70.   In  each  of  these  cases  local  housing 
control  ordinances  were  held  invalid.   I  find,  however,  that  neither 
of  the  cities  Involved  has  powers  of  home  rule  as  broad  and  extensive 
as  those  enjoyed  by  the  City  and  County  of  San  Francisco  under  Its 
charter  and  the  State  Constitution  and  the  cases  are  therefore  dis- 
tinguishable on  that  basis.   Thus  the  City  of  New  York,  vrhose  rent 
control  ordinance  v&s   considered  in  ?.  T.  B.  Corp.  v.  Goodman,  supra, 
la  limited  in  its  home  rule  powers  to  the  enactment  of  only  those 
measures  which  are  not  inconsistent  with  state  law.  The  court  found 
that  the  local  rent  control  statute  was  inconsistent  with  the  State 
Civil  Practice  Act  and  therefore  held  the  legislation  Invalid. 
Similarly  in  the  case  of  Tlet.iens  v.  St.  Louis,  supra,  the  covrt 
pointed  out  that  the  authority  of  the  City  of  St,  Louis  to  exercise 
the  police  power  in  a  particular  field  must  derive  from  a  specific 
delegation  by  the  state  or  in  certain  cases  from  express  or  a  fai?.'ly 
implied  grant  of  powers  in  the  city  charter  and  held  its  rent  control 
ordinance  Invalid  as  there  was  no  express  grant  of  power  by  the  state 
or  in  Its  charter  to  enact  such  an  ordinance. 

In  this  Jurisdiction  the  City  and  County  of  San  Francisco 
has  sovereign  and  supreme  authority  in  its  own  sphere  of  opera bions 
and  possesses  power  over  municipal  affairs  coextensive  with  that 
which  the  state  possesses  in  matters  of  statewide  concern.  This 
power  is  derived  directly  from  the  Constitution  and  is  not  limited 
by  nor  can  it  be  abridged  by  state  law.  This  being  so,  the  Goodman 
and  Tie t. lens  cases,  supra,  support  rather  than  oppose  the  power  of 
the  City  and"  County  of  San  Francisco  to  control  rents  l.i  an  emergency 
a9  the  New  York  City  ordinance  invalidated  in  the  Goodman  case  vras 
subsequently  validated  by  state  law  upheld  in  the  case  of  Teeval  v. 
S*:ern  -  7>T.B.  Corp.  v.  Goodman,  93  N.2.  2d  88L|.,  and  the  coart  in  the 
Tx;i.  ien  case  epecifically  affirmed  that  the  police  power  of  the  state 
properly  comprehended  the  power  to  control  rents  under  appropriate 
circumstances.   (Also  see:   Block  v.  Hirsh,  256  U.S.  134»  65  L.Ed. 
665;  Levy  Leasing  Co.  v.  Slegel.  '2'5£r  U.S.~2i|2,  66  L.Ed.  595;  People 
ex  rel  Durham  "Realty  Co.  v.  La  ?etra,  I30  N.S.  6OI;  Harcus  Brown 
HoldTrTg  Co.  V."  Feldman,  256  U.S.  I70,  65  L.hd,   877;  Berman  v.  Jarvls, 
9k   luY.S.  2d  25O;  Loab  Lstates  v.  Druhe,  90  N.E.  2d  ^. 
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The  State  of  Ohio  I3  a  Jurisdiction  where  the  powers  of 
home  rule  cities  under  the  State  Constitution  apnroximate  the 
powers  of  the  City  and  County  of  San  Francisco  under  its  charter 
and  the  California  Constitution,   An  ordinance  of  the  City  of 
Columbus  provided  for  temporary  housing  projects  for  veterans  of 
World  War  II.   The  ordinance  was  attacked  as  being  in  conflict  with 
State  law  in  the  case  of  City  of  Columbus  v.  Metropolitan  Housing 
Authority,  6?  N.t.  2d  338«   The  court  sustained  the  ordinance  and 
held  it  to  be  a  nroper  exercise  of  the  Dolice  oower  to  meet  the 
public  housing  emergency,  noting  that  the  city  derived  its  powers 
of  local  self  government  directly  from  the  Constitution  and  not 
from  the  General  Assembly.   The  court  stated  that  the  ordinance 
would  be  sustainable  even  though  it  conflicted  with  state  statutes 
applicable  to  municipal  corporations. 

It  is  of  course  Inevitable  and  the  courts  concede  that 
emergency  legislation  of  the  kind  under  consideration  vrill,  while  , 
such  legislation  is  in  effect,  serve  to  curtail  or  suspend  rights 
guaranteed  under  law  in  normal  times.   It  is  the  urgent  public 
necessity  and  the  temporary  nature  of  such  legislation  that 
cremises  its  validity.  As  stated  in  the  case  of  Bl:;ck  v.  Hlrsh 
256  U.S.  13U,  65  L.Ed.  865,671: 

"The  regulation  is  put  and  justified  only  as  a  temporary 
measure.  .  .  A  limit  in  time  to  tide  over  a  passing  trouble 
well  may  justify  a  law  that  could  not  be  upheld  as  a  perman- 
ent change." 

And  in  the  case  of  Hunt  v.  Oilrrore.  98  N.Y.S.2d  322,326: 

"Emergency  statutes  limit  the  applicability  of  provisions 
of  law  enacted  and  of  decisions  rendered  for  normal  times. 
Such  decisions  stating  excellent  law  for  normal  times  may 
be,  in  many  instances,  inapolicable  to  the  conditions 
coming  within  the  purview  of  the  emergency  statutes.   The 
emergency  rent  control  statutes  limit  the  exercise  of 
normal  remedies  by  landlords  and  owners  during  the  emergency 
but  do  not  enlarge  tenants'  rights  or  Privileges  beyond  the 
necessities  required  to  alleviate  or  remedy  emergency  evils. 
A  landlord  owner  in  normal  times  has  the  right  to  evict  a 
tenant  and  any  other  claiming  under  hin  holdinp  over  against 
the  >dll  of  the  landlord.   That  right  is  limited  during  the 
emergency  under  the  orovisions  of  the  statute  and  the  tenant 
is  continued  in  occupancy." 
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You  are,  therefore,  advised  that  it  is  my  opinion  that 
if  it  finds  thet  an  enercency  exists  requiring  legislative  action 
for  the  imnediate  preservation  of  the  public  health,  peace  or 
safety,  the  Board  of  Supervisors  may  constitutionally  enact  under 
its  police  power  such  rent  and  housing  control  legislation  as  will 
be  requisite  to  cope  with  the  emergency  evils. 

Adverting  next  to  the  further  portion  of  your  request 
for    opinion  embraced  within  the  phrase  "in  addition  an 
opinion  with  respect  to  emergencies  and  how  they  may  be  used  to 
control  rents"  you  are  of  course  aware  that  the  question  of 
whether  en  emerj^ency  exists  warranting  the  extraordinary  exercise 
of  the  police  power  is  exclusively  within  the  province  of  your 
board  to  determine  after  investigation  into  the  facts.   In  this 
connection  oerticularly  note  the  suggestion  contained  in  the  next 
to  last  paragraph  of  Mr.  0' Toole's  opinion  vhich  reads  as  follows: 

"You  must  find  the  emergency  as  a  matter  of  fact  and  must 
have  the  facts  before  you  upon  which  to  base  your  action. 
These  facts  must  indicate  reasonably  to  you  that  the 
legislation  oroposed  is  immediately  necessary  to  Preserve 
the  public  peace  of  San  Francisco  or  its  public  health  or 
its  public  safety.  If  you  enter  upon  the  finding  of  these 
facta  I  suf^gest  that  full  minutes  or  other  record  be  kept 
of  your  proceedings,  so  that,  if  you  do  find  an  emergency 
exists,  a  reasonable  basis  for  your  action  vrill  appear  in 
your  records." 

It  is  impossible  for  me  to  specifically  enumerate  and 
delineate  the  public  conditions  that  could  exist  constituting 
such  a  threat  to  public  health,  peace  or  safety  as  to  warrant 
remedial  legislation  and  I  believe  it  inadvisable  to  even  attempt 
such  delineation  for  in  setting  forth  some  conditions  my  ruling 
may  be  construed  as  excluding  others  not  anticipated  by  me  but 
which  may  exist  and  pose  as  great  a  threat  to  public  healthj 
peace  or  safety  as  those  enumerated. 
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rtS  a  Luide  to  four  t'cllbGrations  and  dct  r.iinc^t  ons, 
^ovever,  it  Is  orooer  to  consider  Icf  islitive  findings  consider- 
ed by  the  courts  In  cases  determining  the  validity  of  housing 
control  legislation  based  on  such  findings. 

The  case  of  Peoplo  ex  rel.  Durham  Realty  Corp.  v. 
Le  Fetra,  I3O  N.E.  601,  bO},    feOU  upheld  the  validity  cf  the  192C 
rent  laws  of  the  itate  of  New  York  and  in  the  course  of  the  opinion 
the  court  commented  on  the  legislative  investigation  and  determina- 
tion cf  an  existing  emergency  as  follows: 

"The  reason  stated  for  their  enactment  is  that 
within  New  York  City  and  contiguous  counties  an 
emergency  in  the  housing  situation  had  arisen  as 
a  sequence  of  the  activities  of  the  World  War  and 
the  astonishing  growth  of  large  cities  wheroby  at 
the  same  time  building  had  stopped  and  the  home- 
seeking  population  of  the  city  had  vastly  Incroasod; 
dispossess  proceedings,  more  than  had  ever  been 
known  before,  woro  ponding  to  the  number  of  upwards 
of  100,000;  each  proceeding  practically  involved  a 
family  averaging  four  or  five  persons;  the  demand 
for  homes  thus  bocamo  in  excess  of  the  supply;  tho 
landlords  took  advantage  of  tho  situation  to  exact, 
undor  throats  of  eviction,  whatever  exorbitant  rents 
tho  nocossitics  of  tho  occasion  would  bring  forth; 
tenants  offered  themselves  who  would  submit  to  such 
demands  rathor  than  take  the  chance  of  finding  other 
places  of  abode.   Tho  Legislature  had  invostigated 
the  situation  through  tho  agency  of  its  joint 
committoo;  tho  Governor  had  callod  tho  Legislature 
in  special  session  to  deal  with  tho  subject,  although  •. 
at  its  regular  session  in  April  it  had  passed  what 
aro  known  as  the  April  housing  laws,  dealing  with  tho 
same  subject,  which  had  failed  substantially  to  re- 
lievo the  existing  conditions.  While  tho  inadequacy 
of  housing  facilities  in  cities  had  beccmo  a  matter 
of  world-wido  concern,  in  tho  closely  settled 
motropolip  it  was  a  problem  of  tho  utmost  gravity, 
calamitous  in  Its  possibilities.   Tho  Legislature, 
unequal  to  the  task  of  caring  for  all,  decided  to 
make  the  tenants  in  possession  a  preferred  class 
by  staying  until  "November  1,  1922,  all  proceedings 
to  dispossess  them,  except  for  reasons  hereinafter 
stated,  so  long  as  thoy  paid  a  'reasonable  rent, ' 
which  is  tho  term  used  for  a  statutory  charge  for 
use  and  occupation,  to  bo  ascortainod  judicially 
through  a  method  provided  by  tho  statutes. 
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"  <;•  •>.-  ■».  ^.-  <;  ■>.'• 


"VTiethor  or  not  a  public  emergency  existed  was 
a  question  of  fact,  debated  &nd  debattible,  which 
addressed  itself  primarily  to  the  Legislature ,   That 
it  existed,  promised  not  to  be  presently  self- 
curativo,  and  called  for  action,  appeared  from  public 
documents  and  from  common  knowledge  and  observation. 
If  the  lawmaking  power  on  such  evidence  has  determined 
the  existence  of  the  emergency  and  has,  in  the  main, 
dealt  with  it  in  a  manner  permitted  by  the  constitu- 
tional limitations  upon  legislative  power,  so  far  as 
the  same  affect  the  class  of  landlords  now  challenging 
the  statutes,  the  legislation  should  be  upheld." 

The  same  emergency  was  considered  in  the  case  of  Levy 
Leasing  Co.  v.  Siegel,  258  U.S.  2L|.2,  66  L.  od.  595,  602,  and  the 
court  commented  on  the  legislative  findings  as  follows: 

"The  warrant  for  this  legislative  resort  to 
the  police  power  was  the  conviction  on  the  part 
of  the  state  legislators  that  there  existed  in  the 
larger  cities  of  the  state  a  social  emergency, 
caused  by  an  insufficient  supply  of  dwelling  houses 
and  apartments,  s  o  grave  thr.t  it  constituted  a 
serious  menace  to  the  health,  morality,  comfort, 
and  evL-n  to  the  ocace  of  a  large  part  of  the  people 
of  the  state.   That  such  an  emergency,  if  it  really 
existed,  would  sustain  a  resort,  otherwise  valid, 
to  the  police  power  for  the  purpose  of  dealing  with 
it,  cannot  be  doubted,  for,  unless  relieved,  the 
public  welfare  would  suffer  in  respects  vrtiich  con- 
stitute the  primary  and  undisputed,  as  well  as  the 
most  usual,  basis  and  justification  for  exercise 
of  that  power. 

"In  the  enactment  of  these  laws  the  legisla- 
ture of  New  York  did  not  depend  on  the  knowledge 
which  its  mumbers  had  of  the  existence  of  the  crisis 
relied  upon.    In  January,  1919,  almost  two  years 
before  the  laws  complained  of  were  enacted,  the 
governor  of  the  state  appointed  a  'Reconstruction 
Commission, '  and  about  the  same  time  the  legis- 
lature appointed  a  committee  known  as  the  'Joint 
Legislative  Committee  on  Housing, '  to  investigate  and 
report  upon  housing  conditions  in  the  cities  of  the 
state,  and  a  few  months  later  the  mayor  of  New  York 
appointed  a  similar  committee.   The  membership  of 
those  committees  comprised  many  men  and  women  repre- 
sentative  of  the  best  intelligence,  character,  and 
public   service    in   the    state   and   nation, 
their   Investigations   wore   elaborate   and 
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thorough,  and  in  their  reports,  placed  before  the  le.^lslature, 
all  a^^ree:  that  there  was  a  very  great  shortage  in  dwelling- 
house  accornnodations  in  the  cities  of  the  state  to  which  the 
acts  apply;  that  this  condition  was  causing  v;idespread  distress; 
that  extortion  in  most  oppressive  forriis  was  flagrant  in  rent 
profiteering;  that,  for  the  purpose  of  increasing  rents,  legal 
process  was  being  abused  and  eviction  was  being  resorted  to  as 
never  before;  and  that  unreasonable  and  extortionate  increases 
of  rent  had  frequently  resulted  in  two  or  more  families  being 
obliged  to  occupy  an  ep  artment  adequate  only  for  one  family, 
with  a  consequent  overcrowding^  which  was  resulting  in  insani- 
tary conditions,  disease,  immorality,  discomfort,  and  wide- 
spread social  discontent. 

"If  this  court  were  disposed,  as  it  is  not,  to  ignore 
the  notorious  fact  that  a  grave  social  problem  has  arisen  from 
the  insufficient  supply  of  dvjellings  in  all  large  cities  of 
tills  and  other  countries,  resulting  from  the  cessation  of 
building  activities,  incident  to  the  war,  nevertheless,  these 
reports  and  the  very  great  respect  which  courts  must  give  to 
the  legislative  declaration  that  an  emergency  existed  would 
b©  amply  sufficient  to  sustain  an  appropriate  resort  to  the 
police  power  for  the  purpose  of  dealing  with  it  in  the  public 
interest." 

And  in  the  case  of  Marcus  Brown  Holding  Co.  v.  Feldman, 
Fed.  306,  sustained  in  Marcus  brown  Holding  Co.~v.  Feldman, 
U.S.  170,  6$   L.Ed.  877: 

"The  reason  for  the  lav/s  here  involved  is  patent  from 
the  public  documents  above  mentioned;  no  appeal  need  be  made 
to  common  knovjledge  or  contemporary  observation.   In  October 
last  the  Municipal  Courts  of  New  York  City  were  flooded  \i.  th 
more  'notices  to  quit'  -  i.e.,  summary  dispossess  proceedings  - 
than  had  ever  before  been  known  during  an  entire  year.   They 
amounted  to  100,000,  and  according  to  the  estimate  of  families 
commonly  used  by  local  relief  associations  and  other  statis- 
ticians the  number  of  persons  involved  in  each  dispossess  pro- 
ceeding was  not  less  than  i|,  and  in  all  probability  5«   This 
meant  that  nearly  10  per  cent,  of  the  permanent  population  of 
the  city  would  (if  existing  lav;s  took  their  course)  shortly  be 
seeking  other  habitations  on  the  eve  of  winter. 

"The  demands  of  a  world  at  war  had  for  several  years 
produced  such  application  of  men,  money,  and  material  to  other 
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and  more  irunediately  lucrative  occupations  that  new  dwellings 
in  the  city  of  New  York  and  adjacent  territory  were  conspicu- 
ously absent,  while  the  sarie  attractions  that  had  practically 
stopped  building  had  increased  tbe  honeseeking  population  of 
the  city  to  an  extent  unstated,  but  certainly  large. 

"This  almost  total  absence  of  new  hones  produced  a  demand 
for  the  old  out  of  proportion  to  the  supply.  Such  demand 
raised  the  market  value  of  the  old,  and  correspondingly 
diminished  economic  equality,  or  equality  in  bargaining, 
between  any  actual  landlord  and  any  would-be  tenant,  either 
new  or  old.   Such  conditions  produced  a  reason  deemed  suffi- 
cient by  the  Legislature  to  prefer  in  the  struggle  for  living 
space  the  tenants  in  possession  to  all  others,  and  to  them  was 
given  the  option  of  remaining  at  a  reasonable  rent,  so  called  - 
really  a  statutory  charge  for  use  and  occupation  -  but  there 
was  secured  to  the  landlord  a  legal  machinery  for  ascertaining 
such  reasonable  compensation." 

The  cases  upholding  the  present  New  York  rent  control  law 
merely  discuss  the  emergency  supporting  the  legislation  in  general 
terras  but  the  findings  contained  in  the  legislation  considered  by 
the  courts  are  as  follows:  (Emergency  Housing  Rent  Control  Law, 
Title  23,  McKinney' s  Consolidated  Laws  of  New  York,  p,  377) 

"Sec.  85QI.   The  legislature  hereby  finds  that  a  serious 
public  emergency  exists  in  the  housing  of  a  considerable  number 
of  persons  in  the  state  of  New  York  which  emergency  has  been 
created  by  war,  the  effects  of  v;ar  and  the  aftermath  of  hostil- 
ities; that  such  emergency  has  necessitated  the  intervention  of 
the  federal  government  in  order  to  prevent  speculative,  un- 
vrarranted  and  abnormal  increases  in  rents;  that  such  emergency 
has  produced  an  acute  shortage  in  dwellings  by  a  diversion  and 
reservation  of  essential  materials  and  manpower  needed  success- 
fully to  prosecute  the  war;  that  the  federal  law  pursuant  to 
which  rents  in  dv/ellings  are  presently  being  regulated  and 
controlled,  by  its  terms  expires  on  the  thirty-first  day  of 
March,  nineteen  hundred  forty -nine;  that  unless  such  law  be 
renewed  and  such  regulation  and  control  be  continued,  dis- 
ruptive practices  and  abnormal  conditions  will  produce  serious 
threats  to  the  public  health,  safety  and  general  welfare;  that 
to  prevent  such  perils  to  health,  safety  and  welfare,  preventive 
action  by  the  legislature  is  imperative;  that  such  action  is 
necessary  in  order  to  prevent  exactions  of  unjust,  um-easonable 
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and  oppressive  rents  and  rental  agreements  and  to  forestall 
profiteering,  speculation  and  other  disruptive  practices 
tending  to  produce  threats  to  the  public  health;  that  in 
order  to  prevent  such  hardships  and  perils  and  to  avoid  the 
serious  consequences  of  a  failure  of  the  congress  to  renew 
and  continue  such  federal  lav;,  or  the  failure  to  continue 
or  extend  where  necessary  such  regulation  and  control,  the 
provisions  of  this  act  are  declared  to  be  necessary  and 
designed  to  protect  the  public  health,  safety  and  general 
welfare." 

Illustrating  the  necessity  of  proper  findings  by  your 
board  as  to  tlie  existence  of  an  emergency  is  the  decision  in  the 
case  of  Ambassador  East  v.  City  of  Chicago,  77  N.E.2d  803.   In 
that  case  the  court  found  that  the  legislative  reasons  for  enact- 
ing einert^ency  legislation  controlling  hotel  rents  was  unsupported 
by  the  rocord  before  it.  The  city  contended  as  follows: 

"The  logical  result  of  these  increases  must  be  to  force 
out  of  such  accommodations  those  who  cannot  afford  to  pay 
increased  rents.   Every  person  forced  to  vacate  a  dv/elling 
in  a  hotel  must  seek  another  dwelling.  He,  in  turn,  forces 
out  of  a  dwelling  einother  person  not  so  well  situated  finan- 
cially. A  vicious  circle  is  set  up  which  results  in  over- 
crowding or  ousting  of  tenants  until  at  the  bottom  of  the 
pyramid  persons  are  forced  out  onto  the  streets  or  into 
already  desperately  overcrov/ded  accommodations  v;ith  the 
resultant  increase  in  disease,  delinquency  and  immorality." 

The  co\irt  held: 

"The  anticipated  results  from  increased  hotel  rates,  as  shown 
by  the  city' s  statement  above  quoted,  would  not  seem  to  follow 
as  a  logical  consequence  and  are  too  remote  to  show  a  reason- 
ably causal  connection  betv;een  the  raise  of  rates  and  the 
ultLnate  dispossessing  of  those  at  the  bottom  of  the  30-called 
pyramid.  That  such  results  would  follow  an  increase  in  rent 
for  hotel  accommodations  is  not  shown  by  the  evidence  in  the 
record  but  is  a  conclusion  reached  thJ?ough  anticipation.  An 
ordinance  passed  for  the  promotion  of  health  or  the  suppression 
of  diseaae  must  be  reasonable  in  its  character  and  rest  upon 
the  ground  that  it  is  a  necessary  means  of  preserving  the 
public  health." 
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The  supported  legislative  determinations  in  the  foregoing 
citations  unquestionably  state  emergencies  warranting  rent  control 
legislation.   However,  they  are  not  definitive  or  all  embracing 
and  circumstances  differing  in  degree  or  nature  may  likewise  con- 
stitute emergencies  calling  for  such  extraordinary  exercise  of 
police  power.   The  only  absolute  standard  that  I  can  offer  for 
the  legislative  determination  of  an  emergency  is  that  you  find 
after  investigation  and  hearing  a  public  condition  resulting  from 
a  housing  shortage  that  Jeopardizes  the  public  health,  peace  or 
safety  and  that  such  condition  exists  at  the  time  you  enact  legis- 
lation necessary  to  remedy  the  evils  resulting  from  such  condition. 
See  In  Re  Blaney,  30  Cal.  2d  61^.3;  65?: 

"The  actual  existence  of  the  emergency  and  not  the 
limitation  of  the  law  to  a  prescribed  period  gives  validity 
to  the  exercise  of  the  police  powers,  and  when  the  emergency 
ceases,  the  valid  operation  of  the  statute  ends  if  it  can  be 
supported  only  by  reason  of  the  emergency." 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TJB 

To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Attention  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


14-007 
September   17,    19i4.7 


SUBJECT:      LEGALITY  OF    HENT   CEILING  ORDINANCE   ON    (1)    HOTEL 
ROOMS    (2)    APARTMENTS,    FLATS  AND    OTHER   DWELLINGS 
(3)    COOPERATIVE  APARTMENTS    (I4.)    OR   EMPOWERING 
FEDERAL   LOCAL   RENT   ADVISORY  BOARDS  TO  ACT   IN 
T-iE  PREMISES. 

Gentlemen: 

You  have   requested   an  opinion   in  response   to   the   fol- 
lowing  Inquiries: 

1.  Can  the    Board  of   Supervisors   lawfully  pass 
an  ordinance   placing  a   rent    ceiling  on   hotel 
rooms   in  San  Francisco? 

2.  Can  the    Board  of   Supervisors   lawfully  enact 
an  ordinance   placing   a   rent   coiling   on 
apartments,    flats    and  other   residences  now 
covered  by  the   present  O.P.A.    Federal  Law? 

3.  Can   the   Board  enact  legislation  to  prevent 
evictions  from  cooperatively  owned  apartments, 
flats   or  rooming  houses? 

i^..      Can   the    Board  empower  Federal  Local  Rent  Advis- 
ory Boards   to   determine   which,    if   any,   build- 
ings may  be   allowed  to    operate    as   cooperatives? 


OPINION 

1.   The  Housing  and  Rent  Act  of  19i;7  enacted  by  the 
Congress  of  the  United  States  is  now  in  offect.   Section  203  (a) 
of  this  Act  repealed  the  rent  controls  maintained  under  the 
suthority  of  the  Emergency  Prico  Control  Act  of  19i+2,  as  amended. 
Section  202  (c)  of  the  Act  excepts  hotel  rooms  from  its  provisions 
as  to  housing  rccommodrtions.   There  is  thcrcforo  no  question 
involved  here  of  possible  conflict  of  n  hotel  rent  celling  ordin- 
ance with  a  federal  act  on  the  seino  subject. 
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The    question   then  resolves    itself    into  the   fxindainental 
one   of    the   power   of  the   City  and   County  to    invade    the    field  of 
private   contract    in  regard   to   hotel  room  rentals.      Under   the 
Emergency  Price    Control  Act   of   19l;2   tbie    Congress   did  this  under 
the  war  powers   of   ttie    federal   government   -   powers  which  are    said 
to   be   among  the   broadest  granted  to    it    (U.S.    v.   Macintosh,    263 
U.S.    6o5)    -   fiJ^d   under   its   power   to   make   all  laws  necessary  and 
proper   to   carry   into   effect  the   powers   granted.      This    Act  was 
held  constitutional   as   a  war  measure    in   Bowles   v,   Willinghora, 

321  u.s,  503. 

The  war  powers  of  the  federal  government  are  exclusive. 
The  City  and  County  cannot  enact  such  an  ordinance  under  this 
power.   Nor  has  it  the  power  to  do  so  as  an  agent  of  the  federal 
government  for  this  purpose.  The  powers  of  the  municipality  are 
those  reserved  to  it  by  the  State  Constitution,  except  as  limited 
by  its  own  charter,  and  it  ha.s  no  war  power  either  in  its  own 
right  or  as  an  agent  of  the  federal  government. 

The  City  and  County  of  San  Francisco  hps  power  to  Invade 
the  field  of  private  contract,  if  at  all,  only  under  the  police 
power.   "Under  the  police  power  rent  laws  have  been  sustained, 
but  as  temporary  expedients  only,  to  meet  a  great  Qmcrgoncy  due 
to  the  disastrous  effects  of  a  'World  War,"   McQuillin,  M\inlcipal 
Corporations,  Vol,  3  revised  page  63.   Block  v.  Hirsh,  256 
U,S*.  I3I4.;  Levy  Leasing  Co,  v,  Siegcl,  258,  U.S.  2i|.2, 

The  question  of  emergency  will  be  discussed  later. 
Temporarily,  it  will  be  assumed  that  one  exists  requiring  the 
exercise  of  the  police  power  of  the  City  and  County  by  the  enact- 
ment of  the  subject  legislation. 

The  police  power  of  the  City  and  County  is  based  primar- 
ily on  two  provisions  of  the  Constitution,   The  first  of  these 
In  point  of  time  is  Article  XI,  Section  11,  and  Is  as  follows: 

"Any  county,  city,  town  or  township  may  make  ' 
and  enforce  within  its  limits  all  such  local, 
police,  sanitary,  pnd  other  regulations  cs  are 
not  in  conflict  with  general  laws," 

This  grant  to  municipalities  of  police  power  "not  in  conflict 
with  general  laws"  was  part  of  the  Constitution  as  adopted  in 
1879  end  has  remained  in  It  unchrnged  ever  since. 

The  second  provision  in  point  of  time  is  Section  6  of 
the  s.ome  Article  XI  of  the  Constitution,  the  section  which  con- 
tains the  so-called  home  rule  amendment  for  chartered  cities  res- 
pecting their  municipal  affairs, 

-2- 


I 


4 


Under  Section  6,  as  origlnelly  enccted,  In  l879  the 
legislature  provided  by  gonerDl  Irws  for  the  iriccrporrtion  of 
municipalities.   The  chr.rters  cf  municipalities  were  subject  to 
general  laws  rjid  could  be  controlled  by  gonerr.l  Ir.ws, 

In  1896  this  section  was  pnendod  to  insert  eji  oxcoption 
in  this  last  provision.   Tbio  exception  was  rs  to  municipal 
affairs.  Section  ^   then  provided  that  such  charters  were  subject 
to  rjid  controlled  by  generrl  Ir.ws  "except  in  municipal  affairs," 
Under  this  section,  it  waa  then  hold  that  it  wrs  noccssary'to 
onumcrfto  in  c  charter  the  specific  powers  which  the  city  might 
exercise  in  relation  to  municipal  affairs  in  order  to  vov^ovo   the 
city  in  Its  control  from  the  operation  of  general  laws,   Stoge 
v.  City  of  Richmond,  191+  Cal,  300. 

In  191ii.»  Section  6  was  again  amended.   This  time  a 
broad  grant  of  power  was  given  to  chartered  cities  taking  advaji- 
tago  of  the  pjnendme»it  or  thereafter  chartered  under  the  Const i- 
tuticn  "to  make  and  enforce  laws  and  regulrtions  in  respect  to 
municipal  affairs,  subject  only  to  the  restrictions  and  limita- 
tions provided  in  tlxir  several  ch^rtcrsT"   '^Th  respect  tc 
ether  matters''  it  is  still  provided  th;.t  "they  shall  bo  subject 
to  and  controlled  by  general  laws." 

One  of  the  purposes  accomplished  by  the  amendment  of 
Section  6  in  191i4.»  r.s  well  as  of  Section  8  of  Article  XI,  was 
therefore  to  obviate  the  necessity  cf  specifically  enumerating 
in  the  charter  all  powers  relating  to  municipal  affairs  in  order 
to  remove  the  city  as  to  such  mat  tors  from  the  operation  of  gen- 
eral laws,  Stege  v.  City  of  Richmond,  supra. 

Under  the  amendment  of  1911^-  therefore,  such  a  chartered 
city  or  city  and  county  hr.s  entirely  general  power  as  to  all  Its 
municipal  affairs,  without  en\imeration  of  those  powers  or  affairs 
and  subject  only  to  its  own  charter  restrictions.  With  this  excep- 
tion, its  power  as  to  municipal  affairs  is  an  onreserved  one  ajid 
as  broad  as  that  of  the  state  in  state  affairs,  Whyte  v.  City  of 
Sacramento,  65  CA.  531+.   Ripoly  v.  Benson,  20  Cal,  2d  3^6,   (Few 
constitutional  pro/Jsions  rs  to  homo  rule  of  cities  are  as  broad 
PS  this,  a  fact  which  frequently  distinguishes  the  powers  of  Cal- 
ifornia chartered  cities  from  those  of  cities  elsewhere,) 

Section  1161,  Code  of  Civil  Procedure,  and  other  sec- 
tions of  the  State  Codes  provide  for  a  right  of  action  in  unl-^.w- 
ful  detainer  rj^d  other  actions  rjid  rights  of  the  landlord  if  the 
tenant  falls  to  pay  the  agreed  rent.  The  rent  the  nonpayment  of 
which  is  the  subject  of  the  section  is  not  the  rent  established 
by  legal  ceiling,  but  that  established  by  contract.  Other  soc- 
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tione  provide   rights   contrary  to    a  legal   rent   ceiling    r.s  between 
hctolkoeper   and  guest.      Those   r.re   general   Ir.ws   cf  the    Str.te   of 
California, 

If   hotel   room  rent   control    in  San  Pr-^ncisco   is  not 
R  raunicipnl   rffnir,    the   exercise    of  police   power   to    control 
such  rents   contrary  to   general   Ir.ws   of  the    State  mny  very  well  be 
quoDtlTicd    r.s   contrary  to   benorr.l    la^a   of   the  Str.te    rjid  void. 
If,    in  this    inst'^nco,    it   is   a  nvmicipf^l   affair,    however,    it 
bee  cine  6   a  matter  for   the    exercise    by  San  Francisco   of    its 
police   power   free   from  the   control   of   general  I'^ws  of   tlio 
State, 

The   dividing   line   between  municipal  and   state 
affairs   is   frequently  not   clear.      For    instance,    health  and 
sanitary  matters,    and   Improvements   relating   to    them,    are 
frequently  mft  ters    of   only  local   concern  and   nro   exclusively 
municipal   rffalrs.      Often   however,    they  are   broader  in   their 
effect   and  nature   cjid   become   matters   of   concern  of   the   inhabi- 
tants   of   the    state    at  large    in   common  with  those   of  the    city, 
Gadd  V,    McGuire   69   C.A.    31+7.      They  thus   become    state    aff-^irs 
subject   to  general   laws.      The    same    is   true   of   the   use    -^f  the 
streets  for  many  purposes.        Traffic   uses   ore  more   frequently 
state   affairs   becruse   of   the   continuity  pjnd  interrelation   of 
trrJ'flc  uses.        Secondary  purposes   of   the    streets   are  more 
frequently  municiprl  affairs   subject   only  to   local   c:)ntrol. 
The   State    has   thus   far  deemed  the   problem  presented  by  the 
shortage   of   housing    in  San  Francisco  not   to   bo   a  matter   of 
state  concern, 

I  believe   that,   until  the  hotel  room  shortage   in 
San  Prrjiclsco  end  the  problems   arising  from  it  are   shown  to 
be  matters   of  State   concern,    the    Board   of  Supervisors   is 
entirely    Justified  in  treating   this  problem  as   local   .and   exclu- 
sively within   its   legislative   power   as   a  matter   of  municipal 
concern   and  a  municipal  affair, 

I   therefore    conclude   that   your   action   In  passing 
an   emergency  ordinance  placing  a   rent    ceiling   on   hotel  rooms 
In  Son  Francisco   is   Vfilid,    provided  of   course   sn  emergency 
actually  exists   requiring   such  action. 
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2*   Your  second  question  is  as  to  the  legality 
of  on  ordinance  placing  a  rent  ceiling  on   apartments,  flats 
and  other  residences  now  covered  by  the  Federal  Housing 
and  Rent  Act  of   191+7. 

On  November  1$ ,    19l|4»  st  a  tina  v;hen  the  Emergency 
Price  Control  Act  of  1914.2  was  in  effect,  T  answered  this 
quc3tion  in  the  negative  in  en  opinion  given  you  under  that 
date,   I  did  so  mainly  on  the  ground  that  there  was  no 
emergency  calling  for  such  action  since  the  Price  Control 
Act  was  already  in  operation  and,  because  of  it,  no  action 
of  the  Board  was  required  for  the  "immediate  necossarv  pres- 
ervation of  public  peace,  property,  health  or  safety," 
(Charter,  Section  Ir),   I  took  that  position  at  that  time 
also  because  in  the  midst  of  a  wcr  in  a  defense  area  such 
as  Son  Francisco  there  could  be  no  question  thr.t  the  prob- 
lem of  housing  shortage  was  not  a  local  or  municipal  affair 
and  any  local  ordinance  would  be  subject  to  both  state  and 
federal  laws  dealing  with  the  subject. 

Some  localities  passed  enforcement  ordinances 
incorporating  by  reference  tlie  price  and  rent  ceilings  of 
the  O.P.A.  and  prescribing  penalties  for  their  violation. 
The  O.P.A.  encouraged  this  course  even  to  the  extent  of 
pr:.raoting  a  model  ordinance  for  adoption  by  cities.   Some 
courts  ajid  some  city  attorneys  held  this  course  valid. 
Other  courts  rsxd   many  city  attorneys  held  it  invalid,   A 
leading  c^so  holding  such  an  ordinance  valid  is  People  v. 
Sell  (Mich.)  17  N.W.  2d  393.   A  leiaing  case  to  the  contrary 
la  City  of  Cleveland  v.  Pis'tura  (Ohio)  6o  N.E.  2d  919. 

No  court  has  upheld  vn   ordinance  prescribing  dif- 
ferent rent  or  price  ceilings  from  those  fixed  under  the 
federal  law.   At  least,  extended  research  has  revealed  no 
such  report  as  this  date. 

Your  question  Is  specifically  whether  a  ronb  cell- 
ing can  be  established  by  ordinance  cs  to  housing  acconuno- 
dations  for  which  the  present  Federal  Rent  Act  now  provides 
a  rent  celling.   The  provision  of  the  Act  in  that  regard 
is  Section  20iJ.  (b)  , 


'$- 


This  provision  specifies  a  maximum  rent  which  is  fixed 
at  the  rent  in  effect  on  June  30,  1914-7.   The  section  provides  a 
means  of  changing  this  ma^cimum  rent  by  order  or  regulation  of  the 
Housing  Expediter.   It  further  pi-ovidcs  for  a  1$   per  cent  increase 
of  this  maxJrium  rent  by  act  of  the  pai-ties  by  vritten  Ipase, 

You  could  not  enact  the  same  provisions  as  those  con- 
tained in  the  subsection  of  the  federal  law  because  yuu  could  not 
make  the  Housing";  Expediter  the  agent  of  tne  City  and  County  nor 
adopt  in  advance  any  adjustments  he  mifht  make.   You  could  not 
enact  less  stringent  previsions  than  those  in  the  Federal  Act, 
because  that  course  would  be  in  violation  of  the  .'ederal  Act, 
the  provisions  of  which  are  the  supreme  law  of  the  land. 

You  could  enact  local  regulations  not  in  conflict  with 
the  federal  law,  provided  that  the  matter  is  a  municipal  affair 
and  that  there  is  a  sufficient  emergency  to  Justify  the  exercise 
of  the  poDice  poorer, 

V'hile  the  federal  legislation  refers  to  control,  the 
legislation  itself  must  be  examined  to  determine  If  its  purpose 
is  to  occupy  the  field.  Its  expressed  purpose  indicates  a  con- 
trax'y  Intention  and  its  provisions  are  limited  and  specific. 

Cases  and  quotation  on  this  general  subject  are  very 
numerous.   A  few  are  as  follows; 

In  re  Iverson,  ] 99  Cal,  5^2,  upholding  an  ordinance 
imposing  additional  liquor  regulations  to  those  provided  under  the 
V;rlght  Act,   In  re  Simmons,  199  Cal,  391,  same.   In  re  Hoffman, 
155  Cal.  III4.,  ordinance  held  /alid  requiring  more  milk  solids 
than  state  act.   Mann  v.  Scott,  I80  Cal,  550 >  vehicular  regula- 
tions.  Ripoly  V,  Benson,  2C   Cal.  2d,  366.   National  Hllk  Pro- 
ducers Assn.  v«  San  Francesco,  20  Cal,  2d  101, 

"It  should  never  be  held  that  Congress  intends  to 
supersede  or  by  its  legislation  suspend  the  exercise 
of  the  polico  pov;ers  of  the  States,  even  vhen  it  may 
do  so,  unless  its  purpose  to  effect  that  result  is 
clearly  manifested.   This  Court  has  said— and  the 
principle  has  been  often  reaffirmed— that  'in  the 
application  of  this  principle  of  supremacy  of  an  Act 
of  Congress  in  a  case  v/here  the  State  law  is  but  the 
exercise  of  a  reserved  pover,  the  repugnance  or  con- 
flict should  be  direct  and  positive  so  thac  the  two 
Acts  could  not  be  reconciled  or  consistently  stand 
together,'   Slnnpt  vs,  Davenport,  22  How,  (U,S.) 
227,  16  L.  Ed.  2l|3.'"" 
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"In  Sava5e  v.  Jones.  225  U.S.  501,  533,  32  S.  Ct. 
715,  5fc  L.  Ld.  11B2,  the  court  said:   U'hen  the 
question  io  whether  a  Federal  act  overriden  a 
state  lav7,  t'he  entire  scheme  of  the  statute  must 
of  course  be  considered  and  that  vhich  needs  r-ust 
be  i:nplied  is  of  nc  less  force  than  than  ifhich  is 
expressed.   If  the  pui'pose  of  the  act  cannot  other- 
wise be  accompli3hed--ii  Itc  operation  within  its 
chosen  fields  else  must  b3  frustrated  and  its  pro- 
visions be  refused  their  natural  effect— the  state 
lavf  must  yield  to  the  regulation  of  Congress  v;ithin 
the  sphere  of  its  delegated  power  (citing  cases). 
But  che  intent  to  supersede  the  exercise  by  tne 
State  of  its  police  power  as  to  matters  not  covered 
by  the  Federal  legislation  Is  not  to  be  inferred 
from  che  mere  fact  that  Congress  has  seen  fit  to 
circumscribe  its  regulations  and  to  occupy  a  limited 
field.   In  other  words,  such  intent  is  not  to  be 
implied  unleps  the  ace  of  Congress  fairly  inter- 
preted Is  In  actual  conflict  vrith  the  law  of  the 
State."  Hi3_soui\i,  etc,  1^«C>  v.  Harris,  23L|-  U.S. 
ia2,  [i.l9,"3irs,  Ct,  7907TB  L.  Ed.  1377,  L  R  A 
1915E,  9i|2. 

In  spite  of  the  fact  that  the  United  rotates  still  retains 
limited  controls  under  its  v/ar  pov/ers,  I  believe  that  the  City  and 
County  may  treat  this  subject  as  a  municipal  affair  until  the  state 
sees  fit  to  treat  it  as  a  state  affair,  and  may  enact  legislation 
not  in  conflict  v;ith  the  federal  legislation,  providing,  always  the 
emergency  .luscjfies  such  extraordinary  exercise  ol  the  poiic a  power . 

3.   Your  thira  request  is  as  to  the  legality  of  an  ordi- 
nance prohibiting  actions  to  recover  possession  of  cooperative  or 
community  apartment  houses,  flats  or  rooming  houses  for  the  personal 
use  of  the  o\;ner  unless  stock  in  the  cooperative  is  owned  by  persona 
who  are  then  tenants  of  at  least  dOP/i   of  the  dwell in.^  units  in  the 
structure  or  premises  and  are  entitled  by  reason  of  stock  ovmership 
to  proprietary  leases  of  dwelling  units  in  the  structure  or  premises. 

Your  question  embodies  In  substance  a  regulation  of  the 
O.P.A.  made  in  administration  of  the  provisions  of  the  federal  rent 
law  viriich  expired  on  June  30,  19k-l •     These  provisions  had  to  do  with 
the  right  of  an  o;-mer  to  gain  possession  of  his  dwelling  for  his 
own  personal  use. 

The  proposed  ordinance  is  not  in  conflict  with  the  fed- 
eral act,  but  merely  provides  a  more  severe  provision  than  that  in 
the  federal  act.  Its  validity,  as  stated  to  you  at  your  committee 
hearing,  depends  entirely  upon  the  question  of  emergency.  Although 
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Che  ordinance  would  not  be  void  because  It  does  not  treat  every 
requirement  of  the  assumed  emergency,  it  vould  be  void  if  the 
emergency  Is  far  broeder  than  the  legislation  and  only  these 
owners  vrere  chosen  for  discriminatory  treatment # 

i|»  You  ask,  fourth,  viiether  local  rent  aavisory  boards 
appointed  under  the  federal  act  may  be  ampowored  by  ordinance  to 
determine  which,  If  any,  buildings  pay  be  allov/ed  to  operate  as 
cooperatives.   Thic  cannot  be  done.  The  boards  are  federal 
agencies  having?  pov/er  s  only  as  set  forth  in  the  federal  law. 
These  powers  are  not  sufficiently  bread  for  this  purpose.   The 
individuals  are  not  disqualified  for  appointment  for  any  legal 
purpose  because  of  riembership  on  the  board  and  could  be  appointed 
on  a  board  created  by  ordinance.  This  answer  a] so  assumes  the 
fact  of  an  emergency  requiring  such  action, 

5»  Each  cf  the  foresoing  answei's  has  been  based  on  the 
assumption  of  a  finding  oi  emergency  requiring  the  extraordinary 
action  discussed. 

On  Novembei-  1$ ,   l^hht   I  answered  your  request  as  to  the 
validity  of  rent  control  legislation  in  the  negative  on  the  ground 
that  no  emergency  existed  bacause  of  the  effective  administration 
of  federal  legislation  In  thia  field  in  San  Francisco.  The  situ- 
ation exJstinr  in  San  Francisco  at  that  time  was  not  auch  as  to 
require  the  exercise  of  the  police  pov;er  by  you  in  legislation 
for  the  "iimediate  necessary  preservation  of  public  peace,  _pr.o£- 
erty,  heaTth  or  safety,'   (Charter,  Section  loT. 

On  July  1,  19U7»  when  federal  rent  control  legislation 
ended  as  to  hotels,  you  v/ere  confronted  vith  the  question  as  to 
whether  legislation  protecting  permanent  hotel  occupancies  was 
necessary  for  the  ''InL.iediate  necessary  preservation  of  public 
peace,  property,  health  or  safety,"   In  a  hotel  city  such  as 
San  Francisco  in  v/hlch  a  large  percentage  of  its  Inhabitants 
live  permanently  in  hotels,  it  seemed  to  me  at  the  time,  and 
I  am  still  of  the  opinion,  that  the  legislation  enacted  by  you 
in  this  regard  would  be  sustained  by  the  courts. 

As  to  the  types  of  housing  accommodations  which  vrere 
the  subject  cf  the  United  S-ates  H  ousin.fi;  and  Rent  Act  of  19i|.7 
on  its  effective  date  on  July  1,  19^7  extensive  p^^ovisions  con- 
taining rent  ceilings  and  pi'ohibitions  of  eviction  v/ere  set  forth 
in  the  law.   No  one  could  therefore  say  on  July  1,  19ij.7  that  an 
emergency  existed  in  San  Francisco,  as  to  such  housing  accomitioda- 
tion,  requiring  action  by  you  for  the  "Immediate  necessary  pre- 
gervation  oT  public  peace,  property,  health  or  safety," 

If  during  the  time  in  viiich  the  federal  act  has  been 
in  effect,  emergencies  have  arisen  in  respects  not  covered  by  the 
federal  act  or  which  require  more  severe  action  than  the  federal 
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act,  but  not  in  conflict  with  It,  and  if  any  3uch-  flmerg«»ncy  la 
sufficiently  tread  and  severe  as  to  require  legisletion  by  you 
for  the  "iroiedlete  necessary  Dreservation  of  public  oeace,  orop- 
erty,  health  or  safety"  in  San  Francisco,  you  have  the  oower  to 
enact  the  legislation  required  to  cope  with  the  sitviation. 

You  icust  find  the  ejiier£enoy  ass.  matter  of  fact  and 
must  have  facts  before  iron   upon  which  to  base  ycur  action.   These 
facts  must  indicate  leaaonablv  to  you  that  th3  legislation  nro- 
posed  is  IriTj'jdl  ately  necessary  to  preserve  tho  public  peace  of 
San  Francisco  or  its  t?ublic  health  or  its  oubltc  safety.   If  you 
enter  upon  the  finding  of  these  facts  I  suggest  that  full  minutes 
or  ether  record  bo  kept  o^  your  proceedings,  so  that,,  if  you  do 
find  an  emergency  exists,  a  re&sonatle  basis  for  your  action  will 
apposr  in  your  i-ecords. 

If  it  then  reasonably  appears  that  logl slstj on,  not 
in  conflict  with  tho  federal  act  and  referred  to  in  your  inquiries 
2  end  3  '^r  either  of  them,  is  required  for  the  peace,  health  or 
safety  of  thu  public  of  San  Francisco,  I  advise  you  that  such 
legislation  would  be  valid.   It  would  be  valid  until  the  ond  of 
the  emergency  or  'ontil  the  enactraonT:  of  P'ederal  or  State  legis- 
lation on  the  subject  in  conflict  vfith  it  or  occupying  the  entire 
fiold. 

Respectfully  submitted, 

(Signed)       JOHN  J.  0' TOOLE 
City  Attorney 

To:   Boord  of  Supervisors 
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OPINION  NO.    681; 

March  10,    1953 

SUBJECT:      UNCONSTITUTIONALITY  OF  ARTICLE   3   OF  THE  ELECTRICAL 
CODE  RELATPy^E  TO  REGISTRnTION  FEES  AI©  DEPOSITS 
BY  EliCTRICAL  CONTRACTORS. 

Dear  Sir: 

I  an  in  receipt   of  a  request  for   an  opinion  as  follows: 

REQUEST 

"V.'ith  respect   to   the  recent   case   of   J.  D.    Lynch 
against   the  City   of  Los  Angeles,   Civ-#19013,    Second 
District,   Division  One,    November   10,    1952,    in  which 
Mr.   Lynch  mentioned  the  right  of   the  City  of  Los 
Angeles   to  collect  registration  fees   and   the   required 
bonds   for  State    licensed   contractors,    your   opinion   is 
requested   on  the  following: 

"1.     V/'hat   effect,    if  any,   will   this   case  have   on 
San  Francisco  requirements  for  registration  fees  and 
cash  deposits   in  regard   to  master   electricians, 
specialty  electricians,    and  plant   owners,    as  provided 
in  Article  3   of   the  Electrical  Code,    Chapter   III, 
Part   II,    of   the   San  Francisco  Municipal  Code?" 

OPINION 

The  case  referred  to  in  your  request.  Lynch  v.  City  of 
Los  Angeles,  lli|.  A.C.A.  171»  held  invalid  a  city  ordinance  which 
required  a  state  licensed  electrical  contractor  to  pay  an  annual 
fee  of  ^100  and  to  pledge  a  surety  bond  conditioned  upon  compliance 
with  the  local  law,  as  a  condition  precedent  to  the  issuance  of 
permits  to  do  electrical  contract  work  in  the  City  of  Los  Angeles. 
The  City  of  Los  nngeles  petitioned  the  Supreme  Court  for  a  hearing 
which  has  been  denied  and  the  Judgment  in  the  case  is  final. 

An  examination  of  the  electrical  code  of  San  Francisco 
shows  that  Article  3»  Section  13»  contains  reference  to  registra- 
tion fees  and  deposits;  the  pertinent  portion  thereof  reads  as 
follows: 

"(b)   Expiration  of  Registrations,   Unless  Certifi- 
cates of  Registration  are  renewed  within  thirty  (30)  days 
after  the  date  of  expiration  of  said  certificates,  said 
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certificates  shall  become  void  and  the  holder  of  same 
shall  be  required  to  take  a  new  examination  and  pay  the 
sane  examination  fees  and  registration  fees  as  a  new 
applicant,  provided,  however,  that  this  shall  not  apply 
to  a  member  of  the  armed  forces  of  the  United  States,  or 
the  State  of  California,  during  time  of  war  or  during  any 
emergency  lawfully  declared  by  the  President  of  the  United 
States,  who  at  the  time  of  entering  aforesaid  armed  forces 
was  a  bona  fide  holder  of  an  unexpired  Certificate  of 
Registration,  and  who  makes  application  for  a  renewal  of 
his  Certificate  of  Registration  within  ninety  (90)  days 
from  the  date  of  receiving  an  honorable  discharge  or 
certificate  of  honorable  active  service. 

"(c)  Registration  Fees.   Before  any  Master 
Electrician,  Specialty  Electrician  or  Plant  Ovmer 
shall  become  ree,istered  as  provided  for  in  Section 
10,  he  shall  pay  the  following  fees  to  cover  the  cost 
of  handling  said  registrations,  the  cost  of  checking 
plans  and  specifications  and  the  rendering  of  other 
services  necessary  for  the  correct  installation  and 
approval  of  electrical  and  fixture  work: 

Fees  for    Fees  for 
Classification  of         1st  Year    Annual  Re- 
Registration  newal 

Master  Electrician 4)100.00     ^50*00 

Specialty  Electrician   .  .  .     100.00      50.00 
Plant  Owner 10.00      10.00 

"•^here  the  Registration  Certificate  is  applied  for 
after  the  first  day  of  July  of  each  year,  the  fees  for 
registration  as  a  Master  Electrician  or  Specialty  Elec- 
trician shall  be  one-half  (l/2)  of  the  amount  specified 
herein. 

"(d)  Deposit.   Every  person,  firm  or  corporation, 
obtaining  a  Certificate  of  Registration  as  a  Master 
Electriclsm  or  Specialty  Electrician  shall  upon  Issuance 
of  said  certificate,  deposit  with  the  Department  the  sum 
of  One  Hundred  (^100. 00)  Dollars,  in  cash  as  a  guarantee 
for  the  payment  of  all  fees  for  permits,  inspections  or 
penalties  that  may  become  due  and  be  owed  by  such  person, 
firm  or  corporation  to  the  City  and  County  of  San  Francisco 
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and  as  a  further  guarantee  that  all  electrical  work, 
fixture  work  or  specialty  electrical  work  done  under 
authority  of  said  Certificate  of  Registration  will  be 
done  in  compliance  with  all  the  provisions  and  require- 
ments of  all  ordinances,  rules  and  regulations  of  the 
City  and  County  of  San  Francisco  applicable  thereto. 

"(©)   'Electrical  Deposit  Fund.'   The  Department 
shall  receive  the  deposits  aforesaid  and  shall  cause 
the  same  to  be  placed  in  the  City  and  County  Treasury 
in  a  special  trust  fund  to  be  known  as  the  'Electrical 
Deposit  Fund,'  which  fund  is  hereby  established. 

"(f)  Return  of  Deposit.  When  a  holder  of  a 
Certificate  of  Registration  either  as  a  Master  Elec- 
trician or  Specialty  Electrician  having  made  a  cash 
deposit  as  in  this  Article  provided,  shall  have  ceased 
to  carry  on  all  business  and  perform  any  and  all  work 
for  which  said  Certificate  of  Registration  is  by  this 
Article  required,  and  >rfien  all  work  under  Permits  issued 
to  such  person,  firm  or  corporation  shall  have  been 
completely  inspected  and  approved,  and  when  all  fees 
and  other  charges  due  and  owing  to  the  City  and  County 
of  San  Francisco  by  said  person,  firm  or  corporation  shall 
have  been  paid,  and  if  no  charges  shall  be  pending  against 
said  person,  firm  or  corporation  for  any  violation  of  any 
existing  laws,  rules  and  regulations  of  the  City  and  County 
of  San  Francisco  pertaining  to  electrical  work,  fixture 
work  or  specialty  electrical  work,  then  said  person  shall 
be  entitled  to  have  returned  to  him  the  said  deposit  of 
One  Hundred  (#100.00)  Dollars,  or  such  portion  thereof 
as  may  then  remain  to  his  credit,  after  deduction  there- 
from, as  in  this  Article  provided." 

The  language  in  the  electrical  code  quoted  above  is  sub- 
stantially the  same  as  that  which  the  court  declared  invalid  in  the 
Lynch  case,  supra. 

I  advise  you  therefore  to  discontinue  your  present  prac- 
tice under  the  code  of  collecting  these  fees  from  contractors  and 
requiring  the  deposits  referred  to  in  th*-  code. 

Respectfully  Submitted, 

DION  R.  HOLM 
BJW  City  Attorney 

To:   Mr.  Sherman  P.  Duckel,  Director 
Department  of  Public  wlorks 
260  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  685 
April  10,    1953 


SUBJECT:   ARCHITECT'S  FEE  WHEN  ALL  BIDS  REJECTED 

AND  AWARD  MADE  TO  LOV/ER  BIDDER  ON  SECOND 
INVITATION,  SUNSET  JUNIOR  HIGH  SCHOOL 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Based  on  the  information  contained  in  your  Opinion 
No.  622  of  October  28,  1952,  I  recominended  to  the 
Board  of  Education  that  the  second  low  bid  be  accepted 
for  the  construction  of  the  Sunset  Junior  High  School, 
That  Board,  fearing  that  the  vrork  would  be  delayed  by 
suits  of  the  contractor  whose  low  bid  was  rejected, 
requested  that  all  bids  be  rejected  and  new  bids  be 
called  for. 

"This  was  done,  and  the  new  bids  which  were  received  and 
finally  accepted,  were  considerably  lower  than  the  original 
bid.  This  also  reduced  the  Architect's  Fee. 

"The  project  Architect  was  therefore  sent  a  credit  modi- 
fication of  his  contract,  vhich  he  has  refused  to  sign, 
A  copy  of  his  letter,  setting  forth  his  reasons  for  not 
approving  oui'  modification  is  attached.   Also  attached 
is  a  copy  of  my  reply, 

"I  '«  uld  now  request  your  opinion  on  vAiether  I  am 
obliged  to  pay  the  architect  on  the  basis  of  the 
original  bid  which  vras  rejected," 

OPINION 

In  my  opinion  numbered  622  and  dat^d  October  28,  1952, 
I  made  reference  to  Section  3^  of  the  Public  Works  Code,  which 
is  in  Part  2,  Article  2  of  that  code,  and  reads: 

"SEC.  36.   Rejection  of  Fids.  The  Department  head, 
with  the  Approval  of  the  ChTef  administrative  Officer, 
or  the  department  head,  with  the  apnroval  of  the  board 
or  connission  to  vrhich  he  is  responsible,  may  reject 
any  and  all  bids  and  readvertise  for  bids," 
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Then,  In  that  same  opinion,  No.  622,  I  went  on  to  say: 

"The  District  Court  of  Appeal  in  the  case  of 
National  Automobile  etc «_ Company  v.  Garrison , 
76  Cal.  App.  2d  I4.15  (at  p'.  l;17)  in  deciding  that 
the  use  of  the  word  'shall'  was  mandatory,  stated 
as  follows: 

"'There  is  no  need  to  enter  into  an  involved  and 
lengthv  discussion  as  to  the  meaning  of  the  words 
"shall"  and  "may"  as  used  in  the  above  section. 
The  Legislature  has  used  both  words  in  the  same 
section  and  must  be  presumed  to  have  attached  to 
thera  their  ordinary  meanings,   "Shall"  means  "must" 
(Webster's  New  Inter,  Diet,  /l939/,  vol,  2,  p. 2300), 
while  "may"  means  "to  have  power."   (Webster's  New 
Inter.  Diet.  /193^,  p.  151?.)'" 

It  does  appear  from  the  foregoing,  that  even  though  the 
Director  of  Public  Viorks  may  have  recoromended  that  the  second  low 
bid  on  the  first  invitation  for  bids  be  accepted,  the  department 
head  vith  the  approval  of  the  board  to  vrhich  he  is  responsible 
had  the  pov;er  to  reject  any  and  all  bids  and  readvertise  for  bids. 

All  the  bids  on  the  first  invitation  for  bids  having 
been  rejected,  the  lowest  acceptable  bid  on  which  the  architect's 
fee  should  be  based  Is  the  bid  finally  accepted  by  the  Board  of 
Education  upon  the  second  invitation  for  bids. 

Therefore,  you  are  advised  that  you  are  not  obliged  to 
pay  the  architect  on  the  basis  of  any  rejected  bid. 

Respectfully  submitted. 


DION   R,    HOLi: 
City  Attorney 


CV/D 


To:     Sherman  P.   Duckel,   Director 
Department   of   Public  V/orks 
260  City  Hall,   San  Francisco  2 


OPINION  NO.    686 

April   13,    1953 

SUBJECT:      ART  CO>C-IISSION;    POV.'ER  OF  ACTION  RESPECTING 
FEDERAL  BILL  REI/.TING   TO  MURALS    IN  U.    S. 
RIivfCON  ANNEX   POST   OFFICE, 

Dear   Sir: 

I  am  in  receipt  of  your  request  for  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  the  Art  Commission  to 
respectfully  request  your  opinion  on  the  position  of 
the  Art  Commission  regarding  any  action  it  might  take 
concerning  the  proposed  bill  now  pending  in  the  Congress 
of  the  United  States  which  directs  the  removal  of  the 
murals  in  the  United  States  Rincon  Annex  Post  Office. 

"At  a  meeting  of  the  cOiTimlsslon  yesterday,  acting 
President  John  K.  Hagopian  ruled  that  he  was  of  the 
following  opinion:  'That  Insofar  as  these  murals  have 
been  placed  and  located  on  Federal  property  in  the 
city  of  San  Francisco,  any  question  as  to  the  installa- 
tion, alteration  or  removal  of  these  works  of  art  is 
not  v/lthin  the  powers  and   duties  of  the  Art  Commission 
of  the  City  and  County  of  San  Francisco.   Under  Section 
I4.6  of  the  City  Charter  the  Art  Commission*  s  powers  and 
duties  are  outlined  and  are  confined  to  "public  build- 
ings belonging  to  the  city  and  county  of  San  Francisco."' 
Mr.  Hagopian  further  stated  that  the  commission  as  a 
body  could  take  no  official  action,  but  that  the  individ- 
ual members  are  free  to  act  and  express  themselves  as 
they  80  desire. 

"Some  members  of  the  commission  wished  to  ascertain 
if  they  could,  as  an  official  body  (the  Art  Commission 
of  the  City  and  County  of  San  Francisco)  pass  a  resolu- 
tion, either  pro  or  con,  concerning  the  proposed  bill 
which  is  now  before  the  Congress." 

OPINION 

Section  I4.6  of  the  Charter  defines  the  powers  of  the  Art 
Commission.  As  there  stated  the  Commission's  Jurisdiction  extends 
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only  to  (a)  the  placing  or  erecting  of  works  of  art  "on  property 
of  the  city  and  county,"  (b)  the  removal,  relocation  or  alteration 
of  existing  works  of  art  "in  the  possession  of  the  city  and  county," 
(c)  the  design  of  public  buildings  and  other  structvires  erected  or 
to  be  erected  "upon  land  belonging  to  the  city  and  county,"  or  of 
structures  held  in  private  ownership  which  shall  extend  over  or 
upon  streets,  parks  or  public  places  "belonging  to  the  city  and 
county,"  (d)  the  giving  of  advice  in  respect  to  lines,  grades  and 
platting  of  "public  ways  and  grounds,"  (e)  the  control  of  the 
expenditure  of  appropriations  of  the  Board  of  Supervisors  for 
music  and  the  advancement  of  art  and  music,  and  (f)  the  super- 
vision of  policy  connected  with  the  arts  as  may  be  assigned  to  it 
by  ordinance  or  executive  action. 

The  last  paragraph  of  ^[4.6  reads; 

"The  com^nission  may  volunteer  advice  or  suggestion 
to  the  owners  of  private  property  in  relation  to  the 
beautif ication  of  the  same;  and  any  person  contemplating 
to  erect  any  building  or  make  any  improvement  may  sub- 
mit the  plans  and  designs  or  sketches  thereof  to  the 
art  commission  for  advice  and  suggestions,  for  which  no 
charge  shall  be  made  by  the  art  cominission." 

It  is  clear  that  nothing  in  the  foregoing  authorizes  the  Art 
Commission  to  pass  a  resolution  memorializing,  or  giving  advice 
or  making  suggestions  to.  Congress  concerning  the  disposition  of 
murals  in  a  post  office  building  owned  by  the  United  States,  unless 
it  can  be  said  that  such  action  is  per.nitted  by  the  sentence  read- 
ing: "The  commission  may  volunteer  advice  or  suggestion  to  the 
owner  of  private  property  in  relation  to  the  beautif ication  of  same. 

A  post  office  owned  by  the  Federal  Government  is  not  "private 
property"  as  that  expression  is  generally  understood,  and  further- 
more "a  familiar  and  fundaraental  rule  of  /statutorily  construction 
requires  that  .  .  .  general  language  shall  not  be  construed  to 
apply  to  the  government  or  its  agencies  unless  expressly  included 
by  name."  (Balthasar  v.  Pacific  ^.lectric  Ry.  Co.,  I87  Cal.  302, 
305;  23  Cal. Jut.  625-627) 

It  is  the-^efore  my  opinion  that  the  framers  of  the  charter 
and  the  freeholders  in  adopting  it  never  intended  that  the  quoted 
sentence  should  authorize  the  Art  Commission  to  memorialize  Congress 
with  respect  to  any  work  of  art  located  on  federally-owned  property; 
and  further  that  the  Charter  does  not  confer  such  powers  on  the 
Art  Commission. 


It 
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In  Dlerssen  v«  Civil  Service  Commission,  i;3  C.A.(2d)  53,  61, 
it  is  said: 

"If  the  charter  does  not  expressly  or  impliedly 
confer  such  power,  the  power  does  not  exist." 

And  in  'v heeler  v.  City  of  Santa  Ana,  8l  C.A.(2d)  8ll,  8l6: 

"It  is  a  well-established  rule  that  the  jurisdiction 
of  the  civil  service  commission  is  limited,  and  it  can 
exercise  only  the  power  conferred  on  it  or  which  is 
necessarily  implied.  .  .  ' If  it  may  be  said  that  there 
is  a  "fair,  reasonable  and  substantial  doubt,"  concerning 
the  existence  of  the  power,  such  doubt  must  be  resolved 
against  the  existence  thereof.'" 

The  same  principle  applies  to  the  Art  Cotmnission. 

I  must  therefore  join  in  the  opinion  expressed  by  Mr, 
Hagopisui  and  you  are  so  advised. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:      Hr.    Joseph  H.    -yer,    Jr. 

Secretary,   Art  Commission 
100  Larkln  Street 
San  Francisco  2 


GEB 


OPIi-IION   NO.    687 
May  k,    1953 

SUBJECT:      APPLICATION   OF   PURCHASE  TAX  TO   PURCHASE  OP 
AUTO/iOBILE    IN  CITY  DELIVEiED   TO  RESIDENCE 
OF  BUYER   OUTSIDE  CITY  BY  SALESMAN    OF  RETAILER. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"This  office  respectfully  requests  the  opinion  of  the 
City  Attorney  as  to  whether  the  purchase  of  an  automobile 
from  a  retailer  in  San  Francisco  by  a  purchaser  whose  resi- 
dence is  outside  the  City  and  County  of  San  Francisco,  may 
be  considered  exempt  from  the  San  Francisco  Purchase  and 
Use  Tax  under  Section  I8,  Par.  10  of  the  San  Francisco 
Purchase  i  Use  Tax  Ordinance:   'Purchases  of  property  which 
is  shipped  to  a  point  outside  this  City  and  County  pursuant 
to  the  contract  of  sale  by  delivery  by  the  retailer  to  such 
point  by  means  of  (A)  facilities  operated  by  the  retailer' , 
when  delivery  of  the  automobile  is  made  to  the  residence  of 
the  buyer  located  outside  the  City  and  County  of  San  Fran- 
cisco by  an  employee  of  the  retailer, 

"Whether,  in  effect,  the  delivery  of  an  automobile  by 
an  employee  of  a  dealer  may  be  considered  a  delivery  by 
means  of  'facilities  operated  by  the  retailer'." 

OPINION 

Section  18,  paragraph  10,  of  the  Purchase  and  Use  Tax  Ordinance 
reads  as  follows: 

"(10)   Purchases  of  property  which  la  shipped  to  a 
point  outside  this  City  and  County  pursuant  to  the  contract 
of  sale  by  delivery  by  the  retailer  to  such  point  by  means 
of  (A)  facilities  operated  by  the  retailer;  (B)  delivery 
by  the  retailer  to  a  carrier  for  shipment  to  a  consignee 
at  such  point;  or  (C)  delivery  by  the  retailer  to  a  custom's 
broker  or  forwarding  agency  for  shipment  outside  this  City 
fiind  County  are  exempt  from  tax." 
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The  taxable  Incident  under  our  purchase  tax  ordinance  Is  the 
purchase,  the  transfer  of  title. 

A  conditional  sale  contract  Is  deemed  a  purchase  although 
legal  title  is  retained  as  security.  When  the  purchase,  the  trans- 
fer of  title,  is  made  in  San  Francisco  the  tax  applies.  VJhen  title 
is  transferred  outside  the  city  the  tax  is  inapplicable.   The  docu- 
ments submitted  with  your  letter  Indicate  that  the  automobile  pur- 
chases are  made  in  San  Francisco.   The  tax  therefore  apolles  to  such 
purchases  unless  they  are  exempt  by  virtue  of  the  above  quoted  pro- 
visions of  Section  lo,  paragraph  IC. 

This  exemption  is  merely  designed  to  incorporate  in  the  tax  law 
the  legal  presumptions  as  to  passage  of  title  on  delivery.   In  the 
instances  mentioned  the  delivery  is  made  by  agencies  of  the  retailer 
and  the  risk  of  loss  is  ordinarily  on  the  retailer  until  actual 
delivery  to  the  purchaser.   In  the  automobile  sales  you  mention  the 
risk  of  loss  is  ordinarily  on  the  buyer  once  the  automobile  leaves 
the  sales  floor.  These  transactions  are  therefore  not  within  the 
Intent  of  the  exemption  nor  do  they  qualify  under  the  wording  itself 
considering  such  wording  in  connection  with  the  context  in  which 
used. 

The  property  is  not  shipped  within  the  ordinary  connotation  of 
that  terra,  which  means  to  send  by  established  mode  of  transportation. 
It  is  not  shipped  pursuant  to  the  contract  of  sale  which  does  not 
provide  for  delivery.   Nor  is  it  shipped  by  facilities  operated  by 
the  retailer,  a  phrase  indicating  a  delivery  system  as  an  established 
part  of  the  business  of  the  retailer. 

As  I  have  previously  pointed  out  to  you,  tax  exemptions  are 
strictly  construed  and  iinmunlty  from  tax  must  be  clearly  established. 
To  hold  that  the  exemption  provided  in  paragraph  10  of  Section  I8 
applies  to  the  type  of  delivery  herein  discussed  would  be  to  give  the 
language  of  the  exemption  an  unusual  and  extremely  liberal  inter- 
pretation contrary  to  the  foregoing  well-established  rule  of  construc- 
tion of  taxing  statutes. 

You  are  therefore  advised  that  it  is  my  opinion  that  the  trans- 
actions set  forth  in  your  letter  are  subject  to  tax  under  our  purchase 
and  use  tax  ordinance. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
TJB 

TO:   Mr.  Walter  R.  Allen,  Tax  Collector 
Purchase  and  Use  Tax  Division 
City  and  County  of  San  Francisco 
San  Francisco  2,  California 
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SUBJECT:   REDEVELOPMENT  LAW  -  PARTICI- 
PATION  PHASES  INTERPRETED. 

Gentlenen: 

We  are  in  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"By  an  action  of  the  Agency  at  its  meeting 
of  November  3>  1952,  you  are  requested  to  render 
ycur  opinion  uoon  the  following  questions: 

"1.   Major  over-all  site  improvements  are 
required  to  make  the  land  usable;  for  example,  a 
trunk  sewer  and  major  streets.   Can  owners  desir- 
ing to  participate  as  ner  Section  33701  be  assessed 
by  the  Agency  for  a  proportion  of  the  cost  of  these 
general  improvements?   If  so,  how  should  the  propor- 
tion be  determined? 

"As  tc  a  property  not  directly  affected  by 
general  site  improvements  but  realizing  an  increment 
in  value  as  a  result  of  the  project,  can  the  owner 
be  assessed  for  any  of  the  cost  of  the  project?   If 
inside  the  project  area?   If  outside  the  project 
area? 

"2.   Some  parcels  now  zoned  residential  may  fit 
into  future  commercial  use  under  the  redevelopment 
plan.   Docs  Section  33701  require  that  the  owners  be 
allowed  to  build  on  this  property?   If  so,  can  the 
Agency  recover  any  of  the  increment  in  land  value 
resulting  from  the  change  in  zone? 

"3-   Some  owners  of  existing  lots  which  are  to 
bo  acquired  and  roplattod  or  devoted  to  public  use 
may  wish  to  acquire  for  development  rthcr  existing 
lots  which  the  Agency  may  acquire  and  resell  or  ex- 
change without  rcpletting.   Others  may  wish  to  obtain 
new  lots  (lots  platted  vmdor  the  redevelopment  plan). 
There  will  be  a  lapse  in  time  of  perhaps  a  year  or 
two  between  Agency  acquisition  of  the  existing  lot 
and  disposition  of  the  new  lot.   How  can  an  equitable 
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"sale  or  exchange  bo  effected? 


"U.   In  re  Section  33714-5.  how  can  owner 
participation  agreements  bo  made  binding?    In 
case  of  an  owner's  non-compliance,  to  what  claim 
is  tho  Agency  entitled?   How  can  the  Agency  avoid 
paying  for  increased  land  value  should  tho  property 
have  to  be  acquired  because  of  non-fulf illinent  of 
an  owner  participation  agreement?" 

OPINION 


Answ'.r   to   Question   1: 

In  rendering  an  opinion  on  our  first  question,  I 
have  assumed  Agency  ownership  of  all  of  the  land  in  a  re- 
development project  area  except  c-^rtain  parcels  tho  owners 
of  which  have  entered  into  participation  agreements  with 
the  Agency.   Before  your  engineering  and  planning  require- 
ments in  connection  with  stru'.ts  and  utilities  have  been 
accomplished,  I  assume  thr.t    t'lc  Ag^^ncy  will  confer  with 
the  Department  of  Public  V/orks  of  the  City  and  County  of 
San  Francisco  ri-garding  your  intention  of  having  tho 
streets  and  sowurs  installed.   Such  work  may  bo  done  by 
private  or  public  contract.   Sometimes  tho  City  contributes 
fTinds  toward  a  street  project.   Section  33269  of  the  Health 
and  Safety  Code  provides  among  oth^^r  things  that  a  redevelop- 
ment agency  "may  cause  streets  and  highways  to  be  laid  cut 
and  graded,  and  pavements  or  othur  road  surfacing,  sidewalks 
and  curbs,  and  public  utilities  to  be  constructed  and  in- 
stalled, "  and  this  power  is  supplemental  to  other  applicable 
State  and  local  laws.   In  San  Francisco,  when  street  con- 
struction is  required,  the  same,  as  well  as  an  assessment 
district  therefor  if  the  work  is  to  be  done  by  public  con- 
tract, is  recommended  by  the  Director  of  Public  Works  to 
the  Board  of  Supervisors,  which  Board  has  tho  authority  to 
approve  or  reject  said  recommendations.    It  is  apparent 
that  in  connection  with  a  redevelopment  project  such  as 
Diamond  Heights,  the  Agency,  being  the  major  owner  of 
project  land,  shall  pay  the  major  part  of  the  cost  of  such 
street  and  sewer  construction  while  a  participating  owner 
would  be  obligated  to  pay  only  his  pro  rata  share.   Tho 
Agency's  cost  of  such  construction  will  have  to  be  taken 
into  consideration  by  it  in  fixing  the  resale  price  of  tho 
land. 
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In  ncne  of  the  situations  mentioned  in  your  first 
question  is  the  Agency  empowered  to  assess  or  tcx   land  in 
a  project  area.   The  power  of  assessing  land  flows  from 
the  State  Constitution  and  no  such  power  has  been  given  to 
a  redevelopment  agency  therein  or  in  the  Community  Redevel- 
opment Law. 


Answer  to  Question  2; 

In  response  to  your  second  question,  I  have  assumed 
that  tho  parcel  of  land  in  question  could  be  used  for 
coimnercial  purposes  in  its  present  physical  form  and  accor- 
ding to  the  requirements  of  the  final  plan,  and  t  h^it  tho 
owner  hasc^read  to  participate  in  the  plan.   You  have  asked 
if  such  owner  may  be  allowed  to  build  (commercially)  on  this 
parcel  and  "if  so,  can  the  Agency  recover  any  of  the  increment 
in  land  value  resulting  from  the  change  in  zone?" 

Section  33701  of  the  Health  and  Safety  Code,  which 
is  applicable  to  the  subject  question,  is  quoted  as  follows: 

"§337C1.   Evory  redevelopment  plan  shall  provide 
for  participation  in  the  redevelopment  of  property  in 
the  project  area  by  the  ov/nors  of  all  or  part  of  such 
property,  if  the  owners  agree  to  participate  in  the 
redevelopment  in  conformity  with  the  redevelopment  plan 
adopted  by  tho  legislative  body  for  the  area  .  .  .  ." 

The  right  of  participation  is  available  to  a  project 
land  owner  only  v;hcn  the  parcel  Involved  may  be  used  physi- 
cally (in  respect  to  area,  location,  dimensions,  use  and 
other  factors),  and  only  in  conformity  with  the  requirements 
of  the  redevelopment  plan.   While  a  redevelopment  apency  on 
some  occasions  may  profit  by  acquiring  residential  property 
which  is  subsequently  re  zoned  to  more  valuable  commercial 
classification,  yut  there  will  be  occasions  when  it  will 
suffer  loss  in  acquiring  more  valuable  commercial  property 
which  subsequently  will  be  rezoned  to  less  valuable  resi- 
dential classification. 

There  is  no  power  provided  in  the  California  Commimi- 
ty  Redevelopment  Law  or  elsewhere  which  permits  a  redevelop- 
ment agency  to  recover  from  such  owner  an  amount  equal  to  any 
increase  in  the  value  of  land  as  a  result  of  re  zoning  or 
change  in  use,  where  tho  owner  participates  in  the  plan. 
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Answer  to  Question  3' 


In  r J snor.se  to  your  third  question  I  have  assumed 
that  tho  pictori-1  and  physical  part  of  tho  roduvelopment 
plan  w  ill  set  forth  the  boiindaries,  dimensions  and  locations 
of  lots.   (Charter,  §ll8.)   With  the  aforesaid  information 
at  hand,  it  will  bo  possible,  after  the  plan  has  bjon 
approved,  for  tho  Agency  to  enter  into  an  executory  agreement 
with  a  orojcct  property  owner  whose  property  must  bo  acquired 
by  the  Agency  and  which  property  owner  desires  to  acquire 
other  project  property  from  your  Agency.   I'he  terms  of  such 
agreement  will  have  to  bo  conditional  and  probably  will  hr.ve 
to  be  administered  by  a  trustee  or  escrow  holder.   Becauso 
each  of  such  cases  will  bo  different  and  no  concrete  question 
has  been  posed,  it  is  not  possible  for  me  to  give  you  an 
opinion  at  this  time  on  how  an  "equitable  sale  or  exchange" 
can  be  effected.   I  shall  be  pleased  to  render  opinions  for 
yoiir  Agency  as  the  specific  questions  are  presented. 

Answer  to  Question  U; 

In  response  to  your  fourth  question  I  anticipate 
that  an  agreement,  appropriato  for  ;^our  Durposos,  vdll  bind 
participating  owners  and  tho  Agency,  and  that  its  special 
terms  and  conditions  will  dcoend  upon  the  circumstances  of 
each  particular  case  although  its  general  terms  will  be  \ini- 
form  for  all  participants.   The  agreement  may  be  drafted 
upon  the  theory  of  snocific  performance  or  on  the  theory  of 
a  trust,  or  both,  using  the  services  of  a  trust  or  title 
insurance  company. 

You  have  asked  if  the  Agency  is  entitled  to  any  claim 
in  the  event  of  a  participant's  non-compliance  with  the  terms 
of  the  aforesaid  agreement.   Althoufrh  you  have  posed  abstract 
questions  in  your  fourth  main  question  and  tho  sub-question 
concerning  the  subject  of  non-compliance  is  also  abstract, 
it  is  my  opinion  that  no  damages  can  be  collected  by  the 
Agency  because  of  non-compliance  by  the  project  property 
owner  unless  the  owner  agreed  in  advance  to  liquidated 
damages. 

As  a  final  sub-question  you  have  inquired  how  the 
Agency  can  avoid  paying  for  increased  land  value  should  the 
property  have  to  be  acquired  because  of  non-fulfillment  of 
an  owner  participation  agreement.   This  is  an  abstract 
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question  to  which  it  is  impossible  to  give  a  concrete 
opinion.   Tho  situation  which  you  have  assumed  will  be 
resolved  by  tho  specific  terms  of  the  particulr.r  partici- 
pation agreement  involved.   In  the  event  that  the  iigcncy 
"fixes"  lend  values  in  a  project  area  for  a  year  by  filing 
an  eminent  domain  oroceoding  against  all  project  property 
owners,  it  would  probably  limit  tho  participr;ting  project 
property  owner  to  a  period  loss  than  a  year  to  fulfill  his 
contractual  obligations  and,  failing  in  this,  acquisition 
by  tho  Agency  could  be  accomplished  without  an  increase  in 
tho  land  value.   As  a  matter  of  fact,  an  Increase  of  land 
value  is  merely  an  assumption,  particularly  when  no  period 
of  time  has  been  set. 

By  way  of  a  summary,  I  am  setting  forth  hereinafter 
certain  concepts  regarding  the  subject  of  "participation" 
which  you  may  consider  in  yoiir  deliberations  in  respect  to 
this  subject. 

Section  33702  provides,  among  other  things: 

"Every  rodovelopraont  plan  shall  provide  for 
participation  in  tho  redevelopment  of  property  in 
the  project  area  by  ovmcrs  of  all  or  part  of  such 
property  if  the  owners  agree  to  participate  in  tho 
redevelopment  in  conformity  with  tho  redevelopment 
plan  adopted  by  the  legislative  body  for  the  area." 

•   •   • 

I  interpret  Section  33702  to  mean  that  every  redevel- 
opment plt.n  shall  provide  for  participation  in  tho  redevelop- 
ment of  property  in  a  project  area  whore  such  participation 
is  possible,  and  I  believe  that  the  phrase  "all  or  part" 
substantiates  my  theory.   This  section  also  indicates  that  a 
participator  vould  not  be  expected  to  enter  into  an  agreement 
v;ith  the  agency  until  after  the  redevelopment  plan  had  boon 
adopted  by  the  Board  rf  Supervisors. 

I  believe  that  "participation"  is  a  right  given  to 
each  project  property  ovmer  whoso  property  has  been  so  dis- 
posed of  in  a  final  redevelopment  plan  as  to  allow  Its  use 
under  the  latter  plan  by  the  owner  thereof.   All  project 
property  ovmers  whose  properties  are  physically  capable  of 
fitting  into  the  plan,  insofar  as  land  requirements  are  con- 
cerned, may  participate  only  if  they  agree  to  all  of  the 
conditions  and  obligations  imposed  in  the  plan  such  as: 
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Covenanting  to  build  within  a  reasonable  time;  building 
according  to  the  required  uses  and  construction  and  other 
standards;  removing  any  and  all  existing  land  title  re- 
strictions as  to  use  or  ownership  insofar  as  race,  creed 
and  color  are  concerned;  and  entering  into  now  covcnunts 
against  such  restrictions.   Agreements  to  participate  in 
accordance  vdth  the  final  redevelopment  plan  may  not  bo 
conditional  insofar  as  the  requirements  of  the  plan  are 
concerned.   Some  illustrations  of  opportimitios  to  partici- 
pate as  well  as  illustrations  of  inabilities  to  participate 
follow:   Present  Individual  lots  in  a  planned  larger  parci^l 
which  is  to  be  devoted  to  apartment  house  purposes  have  no 
basis  for  participation,  nor  c*o   lots  which  will  be  located 
within  street  or  sidewalk  boundaries.   Individual  parcels 
presently  occupying  land  proposed  to  be  used  for  a  single 
largo  commercial,  institutional  or  public  purposes,  have  no 
basis  for  participation.   An  ovmer  of  a  very  largo  parcel 
may  participate  by  causing  his  land  to  be  used  for  the 
purposes  and  in  the  mannv^r  determined  in  the  Redevelopment 
Plan,   An  owner  of  a  parcel  smaller  in  size  than  the  size 
of  parcels  determined  and  planned  for  a  certain  block  in  the 
project  area  has  no  right  to  participate  but  may  be  allowed, 
in  the  discretion  of  the  Agency,  to  purchase  the  land  re- 
quired in  order  to  have  his  property  conform  to  the  require- 
ments of  the  plan. 

Very  truly  yours, 

DION  R.  HOLM,  City  Attorney. 


TO:   REDEVELOPMENT  AGENCY 

512  Golden  Gate  Avenue 
San  Francisco  2 


JEB 


OPINION  NO.    689 
May  5,   1953 

SUBJECT:      COVERAGE  EY  HEALTH   CODE   SELF-INSURANCE    ffiOVISIONS 

OF   DIRECTOR   AND   ASSIST/JJT    DIRECTOR   OF   PUBLIC   HEALTH 

Dear  Sir: 

I  am  in  receipt  of  a  request  for  an  opinion  as  follows; 

REQUEST 

'Vlll  you  please  advise  this  office  as  to  whether 
officers  administratively  responsible  for  the  con- 
duct of  the  institutions  of  the  Department  of  Public 
Health  are  covered  by  the  hospital  officers  self- 
Insurance  fund  provided  for  in  Section  15U  of  the 
Municipal  Health  Code.   This  inquiry  particularly 
refers  to  the  Director  and  Assistant  Director  of 
Public  Health." 

OPINION 

The  pertinent  provisions  of  Section  15I4.  of  the  Municipal 
Health  Code  Insofar  as  they  relate  to  this  opinion  read  as  follov/s: 

"A  fund,  to  be  known  as  the  Hospital  Officers  Self- 
Insurance  Fund,  Is  hereby  created  for  the  purpose  of 
establishing  a  reserve  for  self-Insurance,  to  the 
extent  only  of  such  reserve,  against  liability  to 
such  extent  only  of  officers  of  the  City  and  County 
of  San  Francisco  rendering;  service  in  the  conduct  of 
the  San  Francisco  Hospital,  the  Sen  Francisco  Emergency 
Hospital  Service,  the  Laguna  Honda  Home  Hospital  or  the 
Hassler  Health  Home  t  .  t 

"'Officer'  or  'Officers'  as  used  herein,  shall  Include 
any  deputy,  assistant,  agent  or  employee  of  the  City 
and  County,  rendering  service  in  the  conduct  of  any 
of  the  above  named  hospitals  of  the  City  and  County, 
acting  vrlthln  the  scope  of  his  oifice.  agency,  or 
employment  as  set  forth  in  Section  1980,  subdivision 
(c)  of  the  Government  Code  of  California, 

"'Liability',  as  used  herein,  shall  be  liability  of  an 
officer  for  injuries  or  damages  resulting  from  negli- 
gence or  carelessness  or  from  the  dangerous  or  defective 
condition  of  public  property,  due  to  their  negligence 
or  carelessness,  in  all  respects  as  set  forth  in  Section 
1956  of  the  Government  Code  of  California. 
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"Nothing  contained  In  this  section  shall  ever 
give  rise  to  any  liability  on  the  part  of  the  City 
and  County  for  any  purpose  or  to  any  person,  but 
shall  be  only  a  provision  for  self -insurance  of 
the  subject  officers  in  accordance  v/ith  Sections 
1956  and  I96O  of  the  Governnent  Code,  viiich  self- 
insurance  shall  be  to  the  extent  onlv  of  the  fund 
herein  provided."   (Underlining  ours) 

Sections  1956  and  I98O  of  the  California  Government  Code 
are  expressly  incorporated  by  reference. 

Section  15I|.  of  the  Municipal  Health  Code  paraphrases  Section 
1980  (c)  of  the  California  Government  Code  by  providing:   "'Officer' 
or  'Ofiicers',  as  used  herein,  shall  include  any  deputy,  assistant, 
aeent  or  employee  of  the  City  and  County  renderin  ;  service  in  the  con^ 
duct  of  any  of  the  above  named  hospitals,  etc.^'  (Underlining  ours) 

It  is  clear  that  the  definition  given  above  vas  by  way  of 
amplification  rather  than  by  way  of  exclusion.   Accordingly,  there 
can  be  no  question  but  that  the  terms  "Director  of  Public  Health" 
and  "Assistant-Director  of  Public  Health"  are  implied  within  the 
terras  "Officer"  or  "Officers";  and  that  the  vjords  "deputy,  assistant, 
agent  or  employee"  specify  additional  classes  of  persons  brought 
within  the  purview  of  Section  15^1-  of  the  Health  Code.   In  any  case, 
since  by  any  definition  the  Director  of  Public  Health  and  the 
Assistant-Director  of  Public  Health  fall  vdthin  the  category  of 
"agents"  of  the  City  and  County  of  San  Francisco,  there  remains  only 
the  question  of  whether  these  officers  are  within  the  requirement  of 
"rendering  service  in  the  conduct  of  any  of  the  above  named  hos- 
pitals". 

The  Health  Code  does  not  qualify  or  limit  the  type  of 
service  rendered.   In  view  of  the  fact  that  such  persons  as  officers 
administratively  responsible  for  the  above  mentioned  hospitals  must 
necessarily  render  some  administrative  services  in  connection  idth 
the  conduct  of  the  said  hospitals,  it  must  follow,  therefore,  that 
the  said  officers  fall  squarely  within  the  field  of  operation  of 
the  Municipal  Health  Code. 

A  review  of  all  cases  construing  Sections  1956  and  198O 
of  the  California  Government  Code  reveal  no  restrictive  construction 
of  the  word  "Officer"  or  "Officers"  in  any  way  contrary  to  the  in- 
terpretation as  expressed  in  this  opinion.   See  ARTUKOVICH  v, 
ASTENDORF   et  al ,  21  Cal,  2d  329,  131  Pac.  2d  83I  at  p.  835; 
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PIRKLr  et  al  v.  OAKDALE  UNION  GRAl-LiAR  SCHOOL  DISTRICT,  et  al, 
238  Pac.  2d  57,  at  p.  61;  STEWART  v,  McC/iLISTE  ;,  220  Fac,  2d 
6I8,  at  p.  621. 

Accordingly  you  are  advised  that  since  the  Director  of 
Public  Health  and  the  Assistant-Director  render  services  in  the 
conduct  of  the  hospitals  mentioned  in  Section  iSk   of  the  Municipal 
Health  Code,  albeit  of  an  administrative  nature,  that  in  the 
course  of  such  services  said  officers  are  vdthin  the  self-insurance 
provisions  of  Section  iSk   of  the  Municipal  Health  Code, 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:   Chief  Administrative  Officer 
GPA 
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SUBJECT:       PROCEmRE  TO   BE  FOLLOV.'ED   IN    IMPROVOIENT   OF 

PUBLIC   STREETS   '.HEN  COST  TO  BE  PAID  BY  CITY; 
APPLICABILITY   OP  ASSESSMENT    PROCEDURE   IN 
STREET    IMPROVEi-IENT   ORDINANCE. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Your  opinion  is  requested  on  the  matter  set  forth 
below. 

"Reference  is  made  to  the  193l|.  Street  Improvement 
Ordinance  of  the  City  and  County  of  San  Francisco 
(Article  6  of  the  Public   orks  Code)  which  provides  for 
the  construction  of  street  improvements  and  prescribes 
the  procedure  to  be  followed  in  assessing  the  cost  of 
the  Improvements  in  whole,  or  in  part,  to  the  property 
owners  benefited  thereby.   This  ordinance  contains  a 
provision  (Section  192  of  Article  6)  which  permits  the 
City  to  pay  not  to  exceed  tvjo-thirds  of  the  total  cost 
of  the  construction  work. 

"1.   Is  the  procedure  described  in  this  ordinance 
mandatory  in  a  case  where  the  Board  of  Supervisors 
determines  that  the  whole  cost  of  the  improvement  should 
be  paid  by  the  City  and  .^lakes  an  appropriation  of  funds 
for  the  purpose? 

"2.   If  such  procedure  is  not  mandatory,  may  the 
work  be  undertaken  under  the  general  provisions  of  the 
Charter  and  the  Public  \Vorks  Code  governing  construction 
of  public  improvements? 

"3.   If  the  answer  to  the  last  question  is  'No', 
what  other  procedure  is  available  whereby  the  construction 
work  may  be  performed?" 

OPINION 

The  procedure  set  forth  in  the  193'+  Street  Improvement  Ordin- 
ance Article  6,  Public  Works  Code,  is  an  assessment  procedure  and 
the  provisions  thereof  only  apply  when  the  cost  of  the  improvement 
is  to  be  assessed  in  whole  or  in  part  against  private  property. 
Note  the  first  sentence  of  Section  18?: 
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"'.'hen,  in  the  judgment  of  the  Director  of  Public 
Works  of  said  city  and  county,  public  interest  or  con- 
venience requires  that  any  of  the  work  mentioned  in 
this  .-.rticle  be  done,  the  expense  of  the  whole  or  any 
part  of  which  is  to  be  assessed  upon  private  property, 
and  said  Director  deems  the  same  expedient,  he  may  by 
written  order  declare  such  expediency  and  briefly 
describe  such  work,  ' 

^'hen  it  is  properly  determined  in  a  particular  case  that  the 
city  is  to  nay  the  entire  cost  of  the  improvemer.t,  the  procedure 
and  the  limitations  set  forth  in  Article  6  need  not  be  observed 
and  the  work  can  be  undertaken  under  applicable  provisions  of  the 
charter  and  the  public  contract  procedure  ordinance,  Article  2  of 
the  Public  "orks  Code. 

See  Warren  ^rothers  v,  Boyle,  I4.2  Gal.  App.  2I4.6   where  the  court 
points  out  as  follows: 

"The  duty  to  keep  in  repair  and  improve  its  duly 
accepted  streets,  or  portions  thereof,  is  imposed  upon 
the  city  anc  county  of  San  Francisco  by  the  charter. 
(Sec.  23,  c.  2,  art.  VI.)   3y  subdivision  2,  section  1, 
chapter  2,  article  II  of  the  charter,  the  board  of 
supervisors  is  given  general  power  'to  regulate  and 
control  for  any  and  every  purpose,  the  use  of  the  streets 
.....  and  sidewalks  of  the  city  and  county.'   By  section 
1,  chapter  2,  article  VI,  the  same  board  is  'empowered  to 
fix  the  width  and  grade  thereof,  and  to  order  done  tnerein 
and  thereon  any  and  all  street  work  and  street  improvement 
under  the  proceedings'  in  that  chapter  described.   These 
proceedings,  it  may  be  here  noted,  are  the  various  steps 
to  be  followed  by  the  board  of  public  works  and  deal 
entirely  with  work  or  improvement  the  expense  whereof  is 
to  be  assessed  according  to  the  nature  and  character  of 
the  work  upon  the  property  benefited  (subd.  2,  sec.  9>  c.2, 
art  II),  and  do  not,  in  our  judgment  apply  to  the  improve- 
ment, of,  or  the  work  upon,  accepted  streets,  the  entire 
expense  of  v/hich  must  be  paid  by  the  city  and  county." 
(Also  see:   City  of  Los  Anf^eles  v.  Leavls,  119  Cal.  iSij. 
and  City  of  Oakland  v'.  Parker,  70  Cal. App.  297). 

You  are  advised  accordingly. 

Respectfully  submitted, 

TJB 

DION  R.  HOLM,  City  Attorney 
TO:  Department  of  Public  V/orks 
260  City  Hall 

Attention  Mr,  Sherman  P.  Duckel,  Director 


Opinion  Wo«  691 
mj  5,  1953 

IVBJKTt     miRlT  DONAII,    BRA«OH  UBRART  PWimi* 
rjBRART  C0>«Za8Z(NI 

DMur  sirt 

Tilia  offios  is  in  i*«o«ipt  of  your  r«quo«t  for  opinion  •« 
follows I 


"Tb«  Library  conaission  haa  undor  eoKisitf«r«tion  tht 
••quisitlan  dif  ii^rovod  pvepsrty  in  tbm  North  Doaoh  and 
»«laior  Distrieta. 


r«4  ,        ''For  ttaf*  past  yoar  aoA  A  tialf  «•  taava  at%«aptod  to 

nagotlata  for  a  piaoa  of  proparty  in  tho  Bxoalaior  Diatriot* 
looatad  at  tha  oomar  of  Paraia  and  Kiaaion  Straata*  but 
bava  baaa  anabla  to  indoaa  tha  ounara  to  aall  thla  proparty. 

"Tha  Library  Cozardaaionf  at  it  a  rsatin^;  hald  2  torch  k., 
1953*  baa  aathorisad  oa  to  raquaat  your  affica  ta  pvapara 

laaion 


an  opiniaa  ralatiTa  aa  to  whathar  tha  Librax*y  C< 

aan  aondaHi  propax^y  undar  tha  proviaiona  of  agiinant  Donaint 

Oi^l  Prooadura  and  ?robata  Codaa  of  caliromia.** 

0  P  I  ■  I  0  M 

aaatlaa  1237  of  tha  coda  of  civil  Proeadura  dafinaa  •alxma^ 
doaaia  aa  tha  right  of  tha  paopla  or  sovaimjoant  to  taka  privata 
proparty  far  public  uaa«  Ttea  aaatiaa  thaa  popovidaa  that  thia  right 
■ay  ba  axarciaad  in  tha  aaomar  proridad  in  Part  3*  Tltla  YII  of  aaid 
aoda  of  which  titla  aaction  1237  is  a  part. 

Saatlaa  1238  of  said  coda  (and  a  part  of  aaid  Tltla  VII) 
yroTidast 

"Bnbiaat  to  tha  proviaions  of  thia  tltla  (Tltla  vn),  tha 
ri0^  af  aainaBt  daaain  aay  ba  axarciaad  in  bahalf  of  tha 
following  piAlia  usast 


"3.  Any  pablia  atilityf  and  public  boildinga  and 
far  tiM  omm   of  any  aaunty*  inoorpavatad  city«  or  city  and 


It  would  aaaa  olaar  that  a  yoiblia  library  la  a  public  usa  for 
which  tha  power  of  sninant  donain  aay  ba  axarciaad— it  foming  an 
intagral  part  of  a  syataa  of  free  public  education* 


Ht*.  '-•IHtV 


XQO 


t.<fi.      4^ 

%m 

,eaaos;rjs 

'Xf^ 

TUMSI 

ITUHUIU 

•; 

3U§0t 

VBWX  lO   ^qldOtfl  at 

«i 

©onio 

Taroom 

o$  A»t<p»»f  tfTMl  911  \XmL  M  tea  ^Eaar  i««q  cdi  veH" 
ijixi^ftld  «ilaX«(uai  «f#  Hi  i#iifi^  to  M*^  «  mat  •t«l;^«iB«a 

>;t«fiM  et  aa  aT^;^Aia«  a»^ 

9'JbiSo^  ba»  9vib9t  9 

'  '    '        1  aboO  ar  -  •,•■    .  ■.-;  ^ 

,_  tOaq  ©rfi    -~ 
:>aa  adT     ^aai' 

^^1  ool^oaa  al^. 

lo  ^«aq  a  b^A)  al>6a  ftlaa  le  dClX  a%>i.;ja< 

<>>i  o  aoaJLatrovq  ad4  ad  taaLtfaa** 

-vo  a<f  t<M*  nlaBAb  tfnaotea  xa  MaM 
taaa«  alX<ftiq  sclwaXXa^ 

rr  ,'  '  tr«toq  ftoa  ,x*^W»  oJtidaq  TWA     ,^ 

'VtOClV>tMl    ^XitlU99  XO/^  ^    **°    0<M   ^Ml 


t(6^  aau  V  A  al  v»^''^  oHtfvg  a  tmdi  oaaXo  mm*  Mxiow  tfX 

am  aoiino'i  ;ti-«akaaiavoRa  atf  -caa  alamnh  iimmttm  lo  ^Mnaq  ait;f  tfaJUia 
•fiol^aai«fta  ollJuq  c^^^^^  lo  sMtat*  '  ^  ^^>*Q  Jta^atiii 
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18  Aau  Jut.  680  atatcst 

*ln  Most  of  th«  r%>  ort*d  oaaea  in  which  tha  quaation 
haa  b««a  praaantad*  it  haa  baan  hald*  or  at  laaat  taken 
for  granted*  that  a  public  library  la  a  public  uaa  for 
which  tha  powar  of  aninant  domain  taay  ba  axaroiaad.   it 
la  ganarally  ooncadad  by  all  thoughtful  paopla  that  auch 
inatltutlona  Torn  an  antagral  part  of  a  ayataa  of  fraa 
public  aducation  and  ara  aaong  ita  Moat  afficiant  and 
▼aluabla  adjunota." 

66  A«I««R«  11^96  ia  an  annotation  in  coxmaotion  with  tha  axarclaa 
of  aminant  doaain  for  tha  purpoaa  or  a  library. 

Oanarally»  thia  aiinotatlon  holda  that  tha  aatabliahxaant  of  a 
fraa  public  library  la  a  public  or  minioipal  purpoaa* 

In  Lyford  v.  Laconia,  72  Atl.  1085»  a  town  oondaioned  land  for 
public  library  pux*poaaa»  undar  a  power  to  eondaon  "any  land  raquirad 
for  public  uaa«" 

In  Attorney  General  v.  laahau,  32  Atl.  852,  it  waa  held  a  town 
■ay  acquire  land  i' or  a  library  lot  under  a  law  which  provided, 
"whanayar  any  town  cannot  obtain  by  contract*  for  a  raaaooabla  price, 
any  land  required  for  public  uae*  auch  land  may  be  taken*  tha  damagea 
aaaaaaed,  and  the  aaae  reaedlea  and  prooeadinga  had  aa  in  caae  of 
laying  out  hi^waya." 

See  alao  Miohola  on  Biainant  Doaaln,  3rd  Ed.  Vol.  2,  Sac •?•  517^5/ 

Proai  the  above  it  la  clear  that  the  uaa  of  exoiaent  domain  pro- 
oeedinga  for  the  aequlaition  of  land  for  a  public  llbrarv  building 
ia  a  valid  axezxiae  of  a  governmental  right  for  a  public  uaa,  under 
Saction  1236*  subaaetion  3,  of  the  Coda  of  civil  Prooedura. 

It  ia  therafoora  ay  opinion  that  px*o party  can  be  oondeanad  undar 
tha  power  of  aolnent  domain,  aa  aat  forth  In  saction  I238  of  the  coda 
of  civil  Procedure,  Tor  public  library  purpoaaa.  However,  while  tha 
Library  Conmiaaion  may  racomitand  to  tha  Board  of  Supervlaora  of  san 
Pranclaco  the  dealrabllity  of  acquiring  property  In  a  certain  locale 
by  WRinent  doiaain  for  public  library  purpoaaa,  the  nee e salty  for  auch 
taking  moat  be  found  and  deteminad  bj  the  Board  of  super viaora  of  tha 
City  and  County  of  San  i^ranoiaoo. 

Raapactfully  auhaittad, 

DIOI  R.  HOLM 
City  Attorney 

TOt   1ft*.  L.  J.  Clarke 
City  Librarian 
San  pranciaco  Public  Library 
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May  5,  1953 


SUBJECT:   LEGISLATION  HERETOFORE  ENACTED  RESPECTING 
FLUORIDATION  OF  SAN  FRANCISCO  WATER  SUPPLY 
CONTAINS  NO  PROHIBITION  OF  FLUORIDATION  OF 
ENTIRE  SUPPLY 

Gentlemen: 

You  have  requested  an  opinion  respecting  fluoridation  of  the 
San  Francisco  water  supply.  Your  request  is  as  follows: 

REQUEST 

"On  February  8,  195l»  there  vies   approved,  Resolution  No. 
10780  (Series  of  1939) : 

'Request  that  arrangements  be  made  to  provide  on  a 
pilot  plant  basis,  for  the  fluoridation  of  water  to 
combat  dental  decay.' 

"On  April  l8,  1951,  there  was  approved,  Ordinance  No. 
6653  (Series  of  1939) : 

'Providing  for  the  addition  of  fluoride  to  the 
water  supplied  by  the  '''ater  Department  of  the 
City  end  County  of  San  Francisco  to  the  inhabitants 
of  the  City  and  County  of  San  Francisco.' 

"On  May  21;,  1953f  there  was  approved.  Ordinance  No. 
6722  (Series  of  1939) : 

'An  ordinance  makings  supplemental  appropriation 
of  '[4.0,000  from  the  water  surplus  fund  to  provide 
the  funds  required  for  the  construction  and 
operation  of  a  fluoridation  plant,  to  enable  the 
addition  of  fluoride  to  a  portion  of  the  water 
furnished  to  the  citizens  of  the  City  and  County 
of  San  Francisco.' 

"On  May  7>  1953i  five  members  of  the  Board  of  Supervisors 
filed  a  Declaration  of  Policy  submitting  to  the 
voters  the  question: 
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'Shall  the  City  and  County  of  San  Francisco  add 
chemicals  to  prevent  or  arrest  dental  decay  to 
water  furnished  the  people  of  San  Francisco  by 
the  San  Francisco  'Jater  Department.' 

"This  Declaration  of  Policy  appeared  on  the  ballot  of 
November  6,  1951*  and  was  approved  by  the  electorate. 

"Copies  of  all  the  measures  herein  referred  to,  except 
the  Declaration  of  Policy,  which  is  quoted  verbatim, 
are  attached  hereto. 

"The  Finance  Committee  has  directed  me  to  commvinicate 
with  you  in  connection  v;ith  this  matter;  to  request 
that  you  examine  the  measures  herein  referred  to;  and, 
in  time  for  consideration  in  conjunction  v;ith  the 
budget  of  the  V.'ater  Department,  scheduled  for  hear- 
ing on  the  evening  of  ^.ednesday,  May  6,  1953 >  Indi- 
cate whether  or  not  the  measures  referred  to  disclose 
any  prohibition  against  fluoridation  of  the  entire 
water  supply  distributed  within  the  City  and  County 
of  San  Francisco." 

OPINION 

Resolution  No.  IO78O,  the  first  legislation  referred  to 
by  you  in  point  of  time  of  enactment,  related  to  fluoridation 
of  water  on  a  pilot  plant  basis.   Ordinance  No.  6653  (Series  of 
1939)  established  legislatively  authority  and  procedure  for 
fluoridation  of  a  portion  of  the  San  Francisco  ^^Jater  supply. 
Ordinance  No.  6722  (Series  of  1939)  provided  an  appropriation  for 
that  purpose.   The  declaration  of  policy  quoted  by  you  is  general 
In  terms  and  submitted  to  the  electorate  of  San  Francisco  the 
question  of  fluoridation  of  the  water  supply  of  San  Francisco 
furnished  to  its  people  by  the  San  Francisco  'Jater  Department. 
The  resolution  and  the  two  ordinances  referred  to  dealt  with  a 
portion  only  of  the  water  supply  of  San  Francisco.   The  declaration 
of  policy,  on  the  contrary,  dealt  with  the  v/ater  supply  in  general 
terms.  The  characteristics  of  the  resolution  and  two  ordinances 
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with  respect  to  their  dealing  with  only  a  portion  of  the  water 
supply  may  best  be  discussed  by  reference  to  Ordinance  No,  6653 
(Series  of  1939)  establishing  the  authority  and  procedure  for 
fluoridation. 

By  Ordinance  No.  6653  (Series  of  1939)  enacted  by  the  Board  of 
Supervisors  on  April  16,  1951  and  approved  by  the  Mayor  on  April  l8, 
195l»  It  was  enacted  that  fluoride,  to  the  extent  therein  specified, 
be  added  to  a  part  of  the  water  furnished  by  the  Vater  Department 
to  consumers  in  San  Prancisco. 

In  Section  2  of  that  ordinance  It  was  provided  that  this  pro- 
gram "for  the  time  being,"  be  confined  "to  the  San  Andres  5U-Inch 
Pipe  Line  within  the  City  and  County  of  San  Francisco  and  to  the 
Alemany  Pumping  Station  when  said  Pumping  Station  is  being  operated." 

Thla  ordinance  was  not  placed  immediately  In  effect  for  the 
reason  that  there  was  submitted  to  the  voters  at  the  General  Muni- 
cipal Election  held  November  6,  195l>  the  following  declaration  of 
policy  (Proposition  M  upon  the  Ballot): 

"Shall  the  City  and  County  of  San  Francisco  add 
chemicals  to  prevent  or  arrest  dental  decay,  to 
water  furnished  the  people  of  San  Francisco  by 
the  San  Prancisco  V.ater  Department?" 

The  submission  of  this  declaration  of  policy  was  pursuant  to 
the  following  portion  of  Section  179  of  the  Charter: 

"Any  declaration  of  policy  may  be  submitted  to 
the  electors  in  the  manner  provided  for  the  submis- 
sion of  ordinencea;  and  when  approved  by  a  majority 
of  the  qualified  electors  voting  on  said  declaration, 
It  shall  thereupon  be  the  duty  of  the  board  of  super- 
visors to  enact  an  ordinance  or  ordinances  to  carry 
such  policies  or  principles  Into  effect,  subject  to 
the  referendum  provisions  of  this  charter," 

In  the  second  paragraph  of  Section  l85  of  the  Charter  It  Is 
provided: 

"No  Initiative,  ordinance,  or  measure  or  declara- 
tion of  policy  approved  by  the  electorate  imder  the 
provision  of  this  charter  shall  be  subject  to  veto, 
or  be  amended  or  repealed  except  by  vote  of  the 
electorate,  unless  such  ordinance  or  measure  shall 
otherwise  provide." 
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The  declaration  of  policy  above  set  forth  was  approved  In  the 
affirmative  by  the  voters  at  that  election. 

Subsequently,  the  ordinance  was  placed  in  effect  and  la  now 
being  complied  with  through  the  construction  and  operation  of  the 
facilities  mentioned.   It  is,  of  course,  being  complied  with  to  the 
extent  of  the  fluoridation  therein  required. 

The  suggestion  has  been  made  that  this  particular  ordinance 
should  have  afforded  so-called  "background''  in  the  declaration  of 
policy  and  that,  therefore,  all  that  the  voters  approved  was  to  the 
extent  of  the  restrictive  formula  as  enacted  in  the  phrasing  of  the 
particular  and  preliminary  program  set  forth  in  the  ordinance. 

I  am  of  the  opinion  that  no  burden  is  cast  upon  the  voters  to 
search  out,  upon  the  basis  of  municipal  records,  a  particular 
ordinance  en  this  same  subject.   It  is  my  conclusion  that  a  voter 
justifiably  can  rely  upon  the  generality  of  language  appearing  on 
the  ballot  and  may  vote  accordingly. 

It  must  be  granted  that  the  language  of  this  declaration  of 
policy  is  in  the  broadest  terms.  As  phrased,  it  embraces  all  future 
policy  of  fluoridation  throughout  the  system  In  San  Francisco. 

The  electorate  of  San  Francisco  has  therefore  declared  Itself 
In  terms  which  are  legally  required  to  be  placed  in  effect  by  legis- 
lation that  the  City  and  County  of  San  Francisco  shall  add  chemicals 
to  prevent  or  arrest  dental  decay  to  water  furnished  the  people  of 
San  Francisco  by  the  San  Francisco  Vater  Department,  This  declara- 
tion la  now  in  effect. 

In  response  to  your  Inquiry,  you  are  therefore  advised  that 
none  of  the  measures  referred  to  by  you  discloses  any  prohibition 
against  fluoridation  of  the  entire  water  supply  distributed  v;ithin 
the  City  and  County  of  San  Francisco  by  the  San  Francisco  VJater 
Department. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Board  of  Supervisors  of  the 

City  and  Coxinty  of  San  Francisco 
235  City  Hall 

Attention  Mr.  John  R.  McGrath 
Clerk  of  the  Board 

WP 
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SUBJECT:      DE  YOUNG  K^USEUM  BO^.RD  OF   TRUSTEES; 
PROXIES,    QUORUM 

Gentlemen: 

I  am  In  receipt  of  a  request  for  an  opinion  as  follows: 

REQUEST 

"Your  opinion  on  the  following  questions  will 
be  greatly  appreciated: 

1.  Can  proxies  be  used  by  the  Board  of 
Trustees? 

2.  Is  it  possible  to  reduce  the  size  of 
our  quorum  to  five  even  though  our 
By-Laws  state  that  the  majority  shall 
constitute  a  quorum?   There  are  sixteen 
members  of  the  Board  of  Trustees  at  the 
present  time." 

OPINION 


In  reply  to  the  second  question,  I  direct  your  attention  to 
the  attached  opinion  of  my  predecessor,  John  J.  0' Toole,  dated 
January  16,  19^.0  (Fo,  3093),  dealin£  with  the  matter  of  quorum. 

I  am  in  full  agreement  with  this  opinion  of  Mr.  0' Toole,  and 
therefore  inform  you  that  it  is  not  possible  to  reduce  the  size 
of  your  quorum  to  five  when  your  membership  is  composed  of  sixteen 
persons. 

Also  please  be  advised  that  it  is  not  possible  for  your 
Board  of  Trustees  to  make  use  of  proxies  for  the  purpose  of  trans- 
acting business. 

As  was  discussed  in  the  attached  opinion  of  Mr.  0' Toole,  a 
quor\im  for  the  transaction  of  official  business  consists  of  a 
majority  of  all  the  members  of  each  board  or  commission. 

'■■ebster's  New  International  Dictionary  defines  "quorum"  to 
be  "such  a  number  of  the  officers  or  members  of  any  body  as  is, 
when  duly  assembled,  legally  competent  to  transact  business." 
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The  clear  and  accepted  meaning  of  "quorxiin"  is  that  the 
members  personally  assemble,  for  to  transact  the  business  of 
the  particular  body  (in  this  case  the  Board  of  Trustees  of  the 
M.  H.  deYoung  Memorial  Museum)  it  is  necessary  that  there  be 
deliberation,  discussion,  responsibility,  and  voting. 

McQuillln  on  f.!unicipal  Corporations,  3rd  Edition,  Volume 
k.   Section  13.07  remarks: 

"The  fundamental  principle  is  that  the 
affairs  of  a  corporate  body  can  be  transacted 
only  at  a  valid  corporate  meeting.   Its  legis- 
lative and  discretionary  powers  can  be  exercised 
only  by  the  cominc  together  of  the  members  who 
compose  it,  or  those  who  are  its  duly  constituted 
representatives-- the  legal  corporate  authorities-- 
and  its  purposes  or  will  can  be  expressed  only 
by  acts  or  votes  embodied  in  some  distinct  and 
definite  form.   The  existence  of  the  council  or 
governing  body  is  as  a  board  of  entity,  and  the 
members  thereof  can  do  no  valid  act  except  as  a 
board." 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Tinistees  T!.  H.  deYoung  Memorial  Museum 
San  Francisco  18 

Attention  Mr.  H.  L.  Van  Orden,  Jr. 

Secretary  Board  of  Trustees 


WEH 


3093 
January    16,    19L|.0. 


SUBJECT:     Validity   of  Action  at   a  Meeting 
when  a  Quorum  ia  not  Present. 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

"Recently  the  Recreation  Comiaission  held  a  minor- 
ity meeting  with  the  understanding  that  the  actions 
taken  that  day  were  to  have  been  approved  at  a  sub- 
sequent meeting  at  which  time  a  quorxam  shall  be 
present.  Your  opinion  as  to  the  validity  of  that  or 
any  minority  meetings,  so  conducted,  is  therefore 
requested." 

OPINION 

Section  19,  subsection  (i)  of  the  Charter  of  the  City 
and  Covmty  of  San  Francisco,  reads  in  part  as  follows: 

"A  quorum  for  the  transaction  of  official  business 
shall  consist  of  a  majority  of  all  members  of  each  board 
or  commission,  but  a  smaller  number  may  adjourn  from 
time  to  time  and  compel  the  attendance  of  absent  mem- 
bers in  the  manner  and  subject  to  penalties  to  be 
provided  by  ordinance.  A  majority,  two-thirds,  three- 
fourths,  or  other  vote  specified  by  this  charter  for 
any  board  or  commission  shall  mean  a  majority,  two- 
thirds,  three-fourths,  or  other  vote  of  all  the 
members  of  such  board  or  comiaission.   Each  board  or 
commission  shall  keep  a  record  of  the  proceedings 
at  each  meeting  and  a  copy  thereof  shall  be  forwarded 
promptly  to  the  mayor." 

Judge  Dillon  in  his  vjork  on  Municipal  Corporations,  5th 
Ed.,  Section  530i  enunciates  the  following  rule: 

"It  has  been  held  that  the  necessary  vote  is  that 
of  a  majority  of  all  the  members  required  by  law  to  be 


#2 

elected,  and  that  although  there  may  be  vacancies 
in  the  council  resulting  from  death  or  resignation, 
the  vacant  memberships  must  be  included  in  deter- 
mining the  number  of  members  elected,  and  the 
ordinance  or  resolution  must  receive  the  voce 
of  a  majority  of  the  members  of  the  council, 
computing  that  majority  in  the  sa.ne  v.'ay  as  if 
the  vacancies  did  not  exist." 

18  CAL.  JURIS.  892,  Section  I87,  reads  as  follows: 

"Matters  relative  to  the  meetings  of  city 
councils,  including  the  determination  of  the 
number  necessary  to  constitute  a  quorxom  and  the 
rules  of  procedure,  are  usually  governed  by 
charter  provisions  or  by  statute." 


In  view  of  the 
the  authorities  above  cited, 
and  that  is,  that  there  must 
constitute  a  quorum  and  that 


definite  provision  of  our  Charter  and 
but  one  conclusion  can  be  reached, 
be  at  least  four  members  present  to 
unless  there  is  such  a  quorum,  those 


who  are 
time. 


in  attendance  can  only  adjourn  the  meeting  from  tiiae  to 


You  are  therefore  advised  that  the  actions  taken  at 
a  minority  meeting  cannot  be  considered,  as  the  only  action  which 
the  Charter  allows  a  minority  is  to  adjourn  from  time  to  time 
and  to  compel  the  attendance  of  absent  members  as  provided  by 
ordinance. 


Respectfully  submitted, 


JOHN  J.  0' TOOLE 
CITY  ATTORNEY 


Recreation  Coiiimission 


OPINION  NO.    69i; 

May  13,    1953 

SUBJECT:      PARKING   -    LEGALITY   OF   CITY'S  ACQUISITION   OF  ELLIS- 
O'FARRELL  MID-BLOCK   SITE  FOR   PUBLIC   OFF-STREET 
PARKING. 

Dear   Sir: 

This  office  is  in  receipt  of  your  request  for  opinion, 
as  follows: 

"I  an  enclosing  herewith  a  letter  from  the  local 
law  firm  of  Chickering  &  Gregory,  written  on  behalf  of 
S.  H.  Kress  &  Co.,  dated  March  27,  1953,  relative  to 
the  proposed  Ellls-O'Farrell  parking  facility. 

"In  view  of  the  last  sentence  of  the  first  para- 
graph, may  I  have  your  opinion  as  to  the  legality  of  the 
proposed  transaction." 

Enclosure: 

"It  has  come  to  our  attention  that  as  a  result  of 
the  proceedings  of  the  Board  of  Supervisors  held  last  Mon- 
day, March  23rd,  you  have  now  been  requested  to  prepare  an 
ordinance  appropriating  funds  for  the  condemnation  and 
acquisition  of  the  property  of  our  client,  S,  H.  Kress  & 
Co.,  located  at  Ellis  and  O'Farrell  Streets  in  the  City 
of  San  Francisco.   It  is  also  our  understanding  that  it 
will  be  your  function  as  Controller  of  the  City  and  County 
of  San  Francisco  to  either  authorize  or  refuse  to  authorize 
the  expenditure  of  these  funds  for  such  purpose.   We  are 
writing  you  to  reiterate  what  we  have  stated  to  the  Board 
of  Supervisors  at  their  meeting  on  March  23,  1953,  that  the 
condemnation,  acquisition  or  taking  of  our  said  client's 
property  is  not  authorized  by  law  in  that  (1)  the  statute 
tinder  which  the  Parking  Authority  and  the  Board  of  Super- 
visors are  acting  is  unconstitutional,  (2)  that  the  act  In 
and  of  itself  does  not  authorize  the  taking  of  said  property 
under  the  circumstancos  involved  in  the  present  situation, 
and  (3)  that  the  taking  and  condemnation  of  said  property 
is  not  necessary,  is  not  planned  in  a  manner  which  will  be 
most  compatible  for  the  greatest  public  good  and  least 
private  injury.   Please  bo  advised  that  in  the  event  you 
authorize  the  expenditure  of  funds  for  the  intended  purpose 
above  referred  to  that  you  v/ill  do  so  at  your  own  risk  and 
in  our  opinion  will  bo  authorizing  the  expenditure  of 
public  funds  for  an  illegal  and  unlawful  purpose. 

"In  the  event  that  you  aro  not  aware  of  the  facts 
surrounding  this  situation,  we  call  to  your  attention  that 
the  property  in  question  is  now  devoted  and  used  for  public 
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"parking  purposes.   It  is  submitted  that  any  investiga- 
tion of  tho  facts  will  substcntiato  that  tho  existing 
and  planned  facilities  are  adequate  to  meet  the  demands 
of  the  area  in  question.   Moreover,  the  present  tenant 
who  has  operated  the  property  for  parking  purposes  for 
a  period  of  timo  has  clearly  sc  stated. 

"As  heretofore  stated,  it  is  our  opinion  that  any 
statute  or  legislation  such  as  that  under  which  it  is 
proposed  th-it  the  Board  of  Supervisors  and  Parking  Author- 
ity act,  is  clearly  unconstitutional.   A  statute  similar 
to  the  California  statute  has  recently  been  declared  un- 
constitutional by  the  Supreme  Court  of  the  State  of  Mighl- 
gan  In  tho  case  of  Shizas  v.  City  of  Detroit,  333  Mich. 
t^U,  52  N.W.  2d  589  (19^2).   V.'e  arc  of  tho  opinion  that 
the  California  Supreme  Court  may  well  take  the  same  posi- 
tion with  respect  to  tho  California  statute. 

"Secondly,  even  if  the  act  were  held  to  be  constitu- 
tional it  is  submitted,  and  it  is  our  opinion  that  the  act 
in  question  does  not  authorize  the  contemplated  condemna- 
tion and  taking  of  our  client's  property.   You  are  undoubted- 
ly aware  that  ^32951  of  tho  California  Streets  and  Highway 
Code  specif IcaTly  provides: 

"'Effect  of  invalidity  of  section.   Property  being 
UBod  as  a  facility  for  the  parking  or  storing  of  motor 
vehicles  shall  not  be  acquired  by  an  authority,  unless 
the  project  to  be  furnished  or  constructed  istiich  neces- 
sitates the  acquisition  of  the  existing  facility  vrfien 
completed  will  provide  a  parking  capacity  at  least 
three  times  the  parking  capacity  provided  by  the  exis- 
ting facility, 

"•If  this  section  is  held  invalid,  no  existing 
parking  facility  may  be  acquired  by  an  authority. ' 

"Only  a  cursory  examination  of  the  facts  outlined  above, 
which  you  can  easily  confirm,  will  clearly  show  that  the  con- 
templated taking  is  not  authorized  by  this  Act. 

"First  the  planned  and  existing  parking  facilities  on 
the  property  of  our  client  have  a  capacity  capable  of  meeting 
tho  demands  of  the  area.   Secondly,  the  planned  and  existing 
parking  facilities  in  this  area  would  bo  In  excess  of  one- 
third  of  the  parking  capacity  provided  by  tho  facility  pro- 
posed by  the  Parking  Authority. 

"If  in  order  to  circumvent  tho  restrictions  of  tho 
statute,  the  City  and  County  of  San  Francisco  were  to  adopt 
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"plans  for  the  construction  of  facilities  with  a  capacity 
throe  times  that  of  said  planned  and  existing  facilities, 
such  action,  in  our  opinion,  would  constitute  a  fraud  on 
the  statute. 

"Wo  believe  moreover,  the  first  paragraph  of  this 
soction  discriminates  against  a  small  parking  lot  owner 
in  favor  of  large  operators  and  affords  a  further  ground 
for  contesting  the  constitutionality  of  this  statute. 
You  will  note  thr.t  the  statute  above  quoted  further  pro- 
vides in  its  last  sentence  that  if  that  restriction  is 
held  invalid  no  existing  parking  facility  may  be  acquired 
by  an  Authority, 

"Finally,  it  is  submitted  tliat  o.ny   taking  of  prime 
businossproperty  in  the  heart  of  downtown  San  Francisco 
for  the  purpose  of  constructing  parking  and  other 
facilities  with  public  funds,  when  private  funds  are 
available  for  the  same  purpose,  is  not  for  the  greatest 
public  good  and  least  orivate  injury. 

"We  have  as  yet  made  no  examination  of  the  availa- 
bility of  funds  for  the  intended  purposes  within  the 
restrictions  of  law  but  have  herein  mortly  briefly  out- 
lined some  of  the  reasons  why  the  expenditure  of  public 
funds  by  the  City  and  County-  of  San  Francisco  for  the 
contemplated  condemnation  and  acquisition  of  our  client's 
property  is  unlawful," 


OPINION 

It  is  apparent,  from  reading  the  above-quoted  letter  of 
counsel,  that  it  has  been  assuxaod  that  the  City  and  County  of 
San  Francisco  and  its  Parking  Authority  are  proceeding  under 
the  provisions  of  the  Parking  Law  of  19U9  (Stats.  19i;9,  ch. 
1503*  Streets  and  Highways  Code,  div.  lo,  part  2,  sections 
32500  to  and  including  33552)  in  connection  with  the  local  public 
off-street  parking  program. 
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This  assuwptlon  Is  not  correct. 


The  legal  right  of  a  public  body  to  select  rne  of  several 
alternative  methods  of  procedure  for  exercising  the  power  of  eminent 
domain  Is  well  established. 

Cow  Creek  Valley  Flood  Association  v.  City  of 

Hutchinson,  200  P.  2d  299  (19U^)  (Kan.); 

Carrl,'3;an  v.  Fiscal  Court  etc.,  1^9  S.V..  2d  L|.20, 

( 191+2)  (Ken.  ) ;   In  re  OallajFher  Avenue  In  the 

City  of  Hantramck,  1  f;.'.  .2d  553  (191+2)  (Mich.); 

Vanneck  Realty  Co.  v.  City  of  New  York,  19  N.Y.S. 

2d  5Ui+  (191+0)  (N.Y.)  -  affirmed  31  N.E.  2d  505  (191+0); 

City  of  Oakland  v.  Parker,  70  Cal.  App.  295  (1921+); 

Ademson  v.  County  of  Los  Angeles,  52  Cal,  App.  125 

(1921);   County  of  Los  Angeles  v.  Plnd^e  Co.,  53  Cal. 

App.  166  (1921);  Lenzner  v.  Trenton,  m  A. 2d  396  ('52)(NJ). 

The  City  and  County  of  San  Francisco  is  proceeding  in  its 
parking  program  under  the  authority  and  powers  of  its  Charter  and 
the  general  laws  of  the  state  and  not  under  the  provisions  of  the 
Parking  Lan  of  191+9. 

San  Francisco  has  a  choice  of  several  legal  methods  of 
procedvj?e  for  acquiring  real  property  by  eminent  domain  for  public 
off-street  parking  purposes. 

The  First  Method 

The  first  method  available  is  that  one  under  which  the  City 
and  County  of  San  Francisco  is  now  proceeding  in  connection  with 
the  mid-block  site  bounded  by  Ellis,  Powell,  O'Farrell  and  Stockton 
Streets.   It  involves  the  use  of  general  Cnarter  powers  coupled 
with  the  power  of  exercising  eminent  domain  as  provided  in  the 
general  procedural  laws  of  the  State. 

Charter  Section  2,  among  other  things,  and  as  applicable 
to  the  subject  question,  provides  as  follows: 

"...  The  city  and  county  may  make  and  enforce 
all  laws,  ordinances  and  regulations  necessary, 
convenient  or  Incidental  to  the  exercise  of  all 
rights  and  powers  in  respect  to  its  affairs, 
officers  and  employees,  and  shall  have  all  rights 
and  power  appropriate  to  a  county,  a  clt^,  and  a 
city  and  county,  subject  only  to  the  restrictions 
and  limitations  provided  in  this  charter,  ..." 


citod: 
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Applicable  decisions  are  cited  and  quoted  as  follows: 

"V'hen  a  cityhas  availed  Itself  of  the  provisions 
of  art.  xi,  §§6,  8,  it  has  full  control  over  its 
municipal  affairs  unaffected  by  general  laws  on  the 
sane  subject  matters,  and  it  has  such  control  whether 
or  not  its  Charter  specifically  provides  for  the  par- 
ticular pov/er  sought  to  be  exercised,  so  long  as  the 
power  is  exercised  within  the  limits  or  restrictions 
placed  in  the  Charter." 

VJest  Coast  Advertising;  Co.  v.  San  Francisco, 
T193 9l  ilTc al.  2d  516; 

Mulling  V.  Henderson ,  ( 1 9i|.6 ) 
7r~Cal.  App.  Td  117 

"The  city,  having  availed  itself  of  the  191U  amend- 
ment of  Constitutional  art,  xi,  sec.  6,  has  full  con- 
trol over  its  ovm  affairs,  vrhether  or  not  the  Charter 
specifically  provides  for  the  particular  power  sought 
to  be  exercised  so  long  as  the  power  is  constitutionally 
exercised  within  the  limitations  or  restrictions  placed 
in  the  Charter.   The  mere  enumerations  of  powers  con- 
ferred does  not  constitute  a  limitation  or  restriction," 


Kennedy  v,  Ross,  (19I).6) 
28  Cal.  2d  569 


"Under  the  constitutional  home  rule  amendments,  an 
Ohio  municipality  not  adopting  a  charter  provision  to 
the  contrary  may  acquire,  maintain  and  operate  off- 
street  facilities  for  the  sole  purpose  of  parking 
motor  vehicles  if  traffic  conditions  warrant  such 
a  determination  by  the  legislative  body  that  the 
operation  of  such  a  parking  facility  is  necessary 
and  will  serve  a  public  municipal  purpose," 

State  V,  Rhodes,  100  N,E,  2d  225, 
(1951)    TOhio) 

Authority  for  exorclsins  eminent  domain  for  said  purpose  Is 


Code  of  Civil  Procedure  sec,  1238.1  (added  by  Stats. 
19I4.5,  ch.  614.9,  §1,)  Is  quoted: 
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"Subject  to  the  provisions  of  this  title,  the 
right  of  eminent  domain  may  be  exercised  in  behalf 
of  the  following  public  uses: 

"1.   Off-street  public  parking.   Off-street 
motor  vehicle  parking  places,  including  property 
necessary  or  convenient  for  ingress  thereto  or 
egress  therefrom  established  by  any  city  or  city 
and  county  for  public  use." 


It  is  my  opinion  that  the  City  and  County  of  San  Francisco 
Is  acting  legally  under  the  aforesaid  method  of  procedure  and 
is  not  compelled  (as  is  pointed  out  hereinafter)  to  act  under 
any  of  the  three  other  methods  set  forth  below. 

The  Second  Method 

The  Parking  Low  of  19L|.9  (Streets  &  Highways  Code,  Div,l8, 
Part  2,  §32500  -  33552)  is  nn  altfcrnGtivo  method  or  procedure  to  be 
exercised  for  the  supolying  of  public  parking  facilities  in  a  com- 
munity.  Section  32502  of  the  Law,  which  abates  its  alternative 
nature,  is  quoted  as  follows: 

"This  part  shall  not  affect  any  other  provision  of  law  re- 
lating to  tho  spjne  or  a  similar  subject  but  provides  an  alter- 
native method  of  procedure  governing  the  subject  to  which  it 
relates;  end  it  shall  not  abridge,  modify  or  othc-rwise  affect 
the  right  of  any  city  to  exercise  any  power  given  to  it  by  the 
Constitution." 

This  Law  provides  (1)  that  a  city  may  activate  a  parking 
authority,  or  (2)  itself  exercise  the  powers  of  a  parking  author- 
ity, or  (3)  activate  a  parking  authority  and  also  oualify  itself 
to  exercise  the  powers  of  a  parking  authority,  but  in  this  1ft  ter 
event  the  jurisdiction  for  action  by  the  parking  authority  and  by 
the  community  must  bo  divided  and  specified.  The  sections  provid- 
ing for  such  alternative  methods,  if  a  community  desires  to  act 
under  its  provisions,  are  quoted  as  follows: 

Section  32650,  S.  k   H.  Code;   "There  is  in  each  city  of  the 
State  a  public  body  corporate  and  politic  known  as  the  park- 
ing authority  of  the  city," 
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Section  32651.  S.  k   H.  Code;   "The  authority  shall  not  trans- 
act  any  Duslntss  or  exercise  any  powers  unless  and  until  the 
legislative  body  of  the  city,  by  resolution,  declnres  that 
there  is  need  for  the  authority  to  function  in  the  city," 

S&ction  326514-,  3.  k   H.  Code:   "A  city  snail  not  transact  any 
business  or  exercise  any  powers  pursu&nt  to  Section  33552> 
otroets  and  Hl^hw".ys  Code,  of  this  part  unless  and  until  the 
le^.islqtJTc  body  01    the  city  declares  by  resolution  tnut  thtjrei 
is  need  for  the  city  to  exercise  the  powers  of  e  parking 
authority.  "  {Enphr.sls  mine  . ) 

Section  32655.  S.  &  H.  Code;    "Either  or  both  resolutiona 
provided  for  in  this  chapter  may  bo  adopted  by  the  legislative 
body.   If  both  resolutions  are  adopted  they  shall  cleVrly  spec- 
ify the  rreaa,  within  tho  city  within  which,  or  tlie  projects 
over  which,  the  authority  pjid  the  city,  respectively,  are  to 
have  Jurisdiction  and  control.   The  division  of  Jurisdiction 
and  control  shell  be  as  specified,  but  may  be  changed  from 
time  to  time  to  such  extent  as  is  consistent  with  obligations 
to  bond  holders,  by  action  of  both  the  legislative  body  and 
the  authority,"  (Emphasis  mine) 

Section  33SS2,    S.  &  H.  Code,  referred  to  above  in  Section  326514-, 
S,  &  H,  Code,  is  quoted  as  follows: 

Section  32SS2,    3.  k   H.  Code;   "Any  city  may  exercise  any  or 
all  of  tne  powers  granted  to  an  authority  by  this  part  alone 
or  in  combination  with  powers  granted  by  any  other  general  law 
relative  to  parking  facilities." 


A  study  of  the  foregoing  Quotations  from  the  Parking  Law  of 
I9I4.9  compels  the  conclusion  that  tho  City  and  County,  already  pos- 
sessing the  aforesaid  powers  necessary  to  carry  an  cff-street  public 
parking  program  into  effect,  did  not  qualify  itself  as  required.  bj_ 
53265ii  but  activated  a  parking  authority  only,  as  permitted  by 
532651,  to  assist  it  in  its  program,  nnd  that  it  was  unnecessary 
for  it  to  seek  the  specific  powers  grrnted  by  said  Law, 
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The  Third  Method 

Another  alternative  authority  and  procedure  for  acccinpllsh- 
ing  off-street  public  parking  facilities  Is  that  contained  in  the 
Vehicle  Parking  District  Law  of  1914-3  (Dlv.  I8,  part  1,  sees.  31502, 
31907»  Streets  and  Highways  Code)  which  provides  for  the  formation 
of  a  vehicle  parking  district  for  the  purpose  of  acquiring,  construct- 
ing, maintaining  and  operating  parking  lots,  garages  and  other 
Improvements  for  the  parking  of  motor  vehicles.   (Section  3l505» 
Streets  and  Highways  Code)   Powers  granted  under  this  part  of  said 
code  Include  the  acquisition  by  eminent  domain  of  property,   (Section 
31506,  Streets  and  Highways  Code) 

The  procedure  under  this  Law  Is  an  alternative  method  and 
when  It  Is  utilized  Its  previsions  only  need  be  followed. 

Section  31517,  Streets  and  Highways  Code,  which  indicates 
the  alternative  nature  of  the  Law's  procedure,  is  quoted: 

"This  part  does  not  affect  any  other  law  relating  to 
the  same  or  any  similar  subject,  but  provides  an 
alternative  authority  and  procedure  for  the  subject 
to  which  it  relates.  When  proceeding  under  this 
part,  its  provisions  only  need  be  followed," 

The  foregoing  method  of  procedure  has  been  upheld  in 
Whlttler  v,  Dixon  (19/+U),  2i+  Cal.  2d  66U.   This  method  is  available 
to  a  community  which  requires  the  formation  of  an  assessment  district 
to  accomplish  its  parking  objectives.   By  comparison  with  the  other 
methods  hereinabove  mentioned  it  is  a  cumbersome  procedure. 

The  Fourth  Method 

The  fourth  method  is  contained  in  the  Government  Code, 
Art.  2,  Title  5»  Dlv,  2,  Pt.  1,  ch,  5,  Sections  5U030  to  5U038 
(based  on  Stats,  192?,  ch.  71+6,  as  added  by  Stats.  191+7,  ch,  IOI+8, 
aec,  3,  p.  214.1+9).   This  part  is  also  an  alternative  procedure  which 
permits  a  city  (51+030  Government  Code)  to  acquire  property  by  eminent 
domain  or  other  manner  for  parking  motor  vehicles,  (Sec.  51+031, 
Government  Code)  and  permits  use  of  the  property  by  the  public  for 
auch  public  purpose  (Sec,  51+033,  Government  Code)  and  provides  that 
such  property  may  be  leased  for  such  public  parking  purpose  (Sec, 
51+031+,  Government  Code)  and  that  improvements  may  be  constructed  on 
auch  property  (Sec,  51+035,  Government  Code),  and  permits  parking 
charges  to  be  made  (Sec,  51+037,  Government  Code), 

The  foregoing  part  provides  an  alternative  authorization 
for  the  acquisition  and  use  of  property  by  a  city  for  the  public 
parking  of  motor  vehicles  (Sec.  51+038,  Government  Code). 
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As  aforesaid,  there  oro  four  legal  methods  of  procedure  avails 
able  to  the  City  end  County  of  San  Frrncisco  to  cnrry  out  its 
public  off-street  parking  program.   Section  3  of  the  Charter,  which 
refers  to  procedures,  is  quoted: 

"Whore  a  procedure  for  tno  exercising  of  any 

rights  or  powers  bt,longing  to  a  city,  or  a 
county,  or  a  city  and  county  is  provided  by 
statute  of  the  State  of  California,  said 
procedure  shall  control  and  bo  followed  unless 
a  different  procedure  is  providud  in,  or  by 
ordinanco  enacted  under  authority  of  this 
charter." 

The  City  and  County  has  elected  to  proceed  under  one  of  the  four 
above  mentioned  methods,  that  is,  by  Charter  power  and  State 
eminent  domain  general  statutes  (as  aforesaid).  The  other  three 
methods  are  olternptivc  methods  rnd  the  City  is  not  compelled  to 
use  them.  The  said  procedure  under  which  the  City  will  function 
in  connection  with  the  subject  project,  vjill  be  Drovidod  and  set 
forth  rpprcprirtely  in  its  ordinance  directing  acquisition  of  the 
property. 

It  is  nucussary  ot  this  point  to  state  some  facts  which  have 
important  b:!oring  on  the  City's  choice  of  orocudure  in  its  public 
off-street  porking  progrcm.   In  November,  1914-7,  th^.  Snn  Francisco 
electorate  approved  the  $5*000,000  Off -Street  Perking  Bond  issue 
for  the  purpose  of  acquiring  public  off -street  porking  sites. 
This  fund  ond   authority  was  grcnted  to  the  City  and  County  only, 
to  be  used  ns  directed  by  the  Board  of  Supervisors.  Approxi- 
mately !j?l,000,000  has  beon  used  by  said  Board  for  the  acquisi- 
tion of  sites  for  St.  Mary's  Square  Garoge  pnd  Mission-Bartlott 
Perking  Plaza.   In  return  therefor  the  City  and  County  has  received 
land  of  equal  value  end  before  the  end  of  this  year  will  receive 
satisfactory  rentals  for  the  use  thereof  plus  ownership  ond  title 
to  the  St.  Mary's  Square  Garage  Building  vr;lued  at  approximately 
$2,250,000.   ll4.,CC0,000  remains  in  sf^id  fund.   The  authority  to 
spend  snid  bond  issue  funds  runs  only  to  the  City  nnd  County. 
The  Parking  Authority  of  Son   Francisco  was  not  activated  as  such 
State  body  until  two  years  after  such  bond  issue  authorization. 

Ever  since  said  pctivntion  and  in  connection  with  the  parking 
projects  being  undertaken  and  plonned,  the  City  and  County  has 
acted  as  principal  and  the  Parking  Authority  has  acted  as  the 
City's  Agent,  in  on  advisory  and  recommendatory  capacity  only. 
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This  successful  legal  relationship  has  been  necessary  during  the 
existence  of  said  bond  funds  because  In  its  expenditure  of  City  bond 
funds  for  such  public  purposes  the  City  must  take  title  to  the  land 
acquired.  As  a  consequence  thereof,  and  while  said  bond  issue  fund 
is  still  in  existence,  the  City  has  appropriated  to  the  Parking 
Authority  only  administrative  funds  to  enable  it  to  function  in  its 
present  capacity  of  conducting  parking  studies,  making  surveys, 
coordinating  parking  and  traffic  data,  recommending  sites,  plans, 
programs,  and  accomplishing  the  multitudinous  details  arising  from 
San  Francisco's  off-street  public  parking  program.   Upon  the  event 
of  the  exhaustion  of  said  bond  issue  fund,  the  Board  of  Supervisors 
may  recommend  to  the  local  Parking  Authority  that  it  proceed  on  its 
own,  autonomously,  issuing  its  own  parking  revenue  bonds  and  working 
in  cooperation  with  the  City  and  County  of  San  Francisco,  or  the 
Board  may  recommend  other  available  methods  for  the  Authority  to  use 
in  carrying  out  the  local  public  off-street  parking  program. 

Counsel  has  stated  in  the  above  quoted  letter  that  a 
statute  similar  to  the  California  statute  has  recently  been  declared 
tmconstltutlonal  by  the  Supreme  Court  of  the  State  of  Michigan  in 
the  case  of  Shizas  vs.  City  of  Detroit  (Hich.),  52  N.W,  2d  589  (1952). 
This  case  held  that  a  statute,  providing  for  condemnation  of  property 
to  be  used  in  part  for  off-street  parking  facilities  and  in  part  for 
rental  of  private  businesses,  was  void.   I  have  not  been  informed 
officially  or  otherwise  that  the  City  and  County  Intends  to  use  the 
subject  property  for  both  public  off-street  parking  and  rental  of  a 
portion  of  the  structure  for  private  retail  commercial  purposes. 
Therefore  I  must  assume  that  it  la  the  intention  of  the  City  and 
County  to  use  the  subject  property  In  the  same  manner  and  for  the 
same  purposes  as  it  did  in  the  case  of  the  St.  Mary's  Square  Garage 
Project.   It  is  my  knowledge  that  the  City  and  County  and  the  Park- 
ing Authority  have  designated  the  subject  parcels,  and  the  two 
parcels  adjoining  it,  as  a  necessary  and  convenient  site  for  the 
location  of  a  public  off-street  parking  garage  to  have  a  parking 
capacity  of  not  leos  than  900  automobiles.   No  official  action  has 
been  taken  in  respect  to  designating  the  use  of  such  land  to  be  for 
any  other  purpose. 

Section  3280U  of  the  Parking  Law  of  191+9  which  is  herein- 
after quoted,  is  similar  in  some  respects  to  the  statute  which  was 
declared  to  be  unconstitutional  in  the  Shizas  case,  supra,  in  that 
it  provides  for  the  devoting  of  a  portion  of 'the  acquired  property 
to  uses  such  as  retail  stores,  or  any  other  commercial  use. 
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"§326014..  /?ov;er  of  authority  to  acquire,  maintain 
and  operate  real  and  rsersonal  property/   As  an 
incident  to  the  operation  of  a ny  parking  facility, 
the  authority  nay  devote  a  portion  of  its  property  to 
uses  such  as  retail  stores,  bus  terminal,  gasoline 
service  station,  helicopter  landing  area,  or  any  other 
commercial  use,  when  in  its  judgment  it  is  convenient 
or  necessary  tc  conduct  or  permit  such  use  in  order  to 
utilize  properly  the  property  as  a  parking  facility. 
Any  such  incidental  use  shall  be  secondary  to  the  pri- 
mary use  as  a  parking  facility,  and  the  portion  of  the 
land  devoted  to  the  incidental  use  shall  not  exceed 
25  percent  of  the  surface  area  of  the  property.   If  a 
building  is  erected  on  the  proocrty  for  the  purpose  of 
parking  motor  vehicles,  the  incidental  use  of  the  build- 
ing shall  not  occupy  more  than  2$   percent  of  the  floor 
area."    (Emphasis  mine.) 

The  constitutionality  of  said  §328014.  has  not  been  tested  in  the 
California  courts  but  if  so  tested,  on  the  same  set  cf  facts, 
there  is  no  question  in  my  mind  about  the  Shizas  case,  supra,  be- 
ing an  important  influence  on  the  court's  decision.   However,  it 
does  not  follow  necessarily  that  the  same  set  of  facts  as  existed 
in  the  Shizas  case  would  bo  presented  to  our  court  and  whore  the 
City  and  County  is  proceeding  solely  on  the  basis  that  the  subject 
site  is  necessary  and  convenient  for  the  establishment  of  a  public 
off-street  parking  garage  accommodating  900  automobiles,  I  doubt 
that  the  Shizas  decision  would  have  any  bearing  on  a  question 
evolving  from  a  later  decision  by  the  city  to  allow  the  economical 
use  of  a  part  of  the  garage  structure  for  commercial  purposes,  if 
the  primary  objective  of  garaging  900  automobiles  has  been  safe- 
guarded. 

Coiinscl  has  also  raised  a  question  regarding  the  constitution- 
ality of  §32951  of  the  Law.   This  section  is  requoted  for  con- 
venience as  follows: 

"§32951 •   Prop-rty  being  used  as  a  facility  for  the  park- 
ing or  storing  of  motor  vohicl<js  shall  not  be  acquired  by 
an  authority,  unless  the  project  to  be  furnished  or  con- 
st ructe"d~whlch  necessitates  the  acquisition  of  the  existing 
facility  when  completed  will  provide  a  parking  capacity  at 
least  thrcu  times  the  parking  capacity  provided  by  the 
existing  facility. 

"If  this  section  is  held  Invalid,  no  existing  parking  facili- 
ty may  bo  acquired  by  an  authority."   (Emphasis  added.) 
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It  will  be  recalled  that  I  have  pointed  out  hereinabove 
that  the  City  has  been,  and  is,  acquiring  off-street  public  parking 
sites  itself,  using  off-street  parking  bond  funds  therefor  and 
taking  title  thereto  in  its  name,  upon  the  reconunendation  and  advice 
of  Its  Parking  Authority,   It  will  be  noted  that  I  have  emphasized 
the  tenn  "authority"  in  the  foregoing  section,  indicating  that  it  is 
my  opinion  that  said  section  id  applicable  to  a  Parking  Authority 
but  not  to  the  City  and  County  of  San  Francisco,  which  has  not 
qualified  itself  under,  and  is  not  therefore  bound  by,  the  provisions 
of  the  Parking  Law  of  19i4.9t   It  is  my  further  opinion  that  the  local 
Parking  Authority,  if  It  were  acting  by  Itself  with  its  own  funds, 
could  acquire  the  subject  site  because  the  proposed  public  off-street 
parking  garage  has  more  than  three  times  the  parking  capacity  of  the 
existing  private  parking  lot. 

Counsel  referred  in  their  letter  to  "planned  and  existing 
parking  facilities"  of  their  client  but  an  examination  of  the  fore- 
going section  causes  me  to  believe  that  by  the  use  of  such  terms  in 
said  section  as:   "property  being  U3ed_  as  a  facility'^  "the  acquisi- 
tion of  the  existing  facility^  and  """capac'lty  provided  by  the  exist- 
ing facility,"*^  the  Legislature  did  not  Intend  to  permit  an  owner  of 
an  existing  parking  facility  to  object  to  eminent  domain  proceedings 
on  the  extremely  remote  ground  that  he  was  planning  to  enlarge  the 
"existing  facilities,"  The  law  is  interested  in  realities  and  not 
hypothetical  plans.   It  was  confirmed  this  date  by  the  Central 
Permit  Bureau  of  the  City  and  County  that  no  application  has  been 
filed  by  anyone  for  a  permit  to  enlarge  the  existing  parking  lot. 
This  is  Important  in  view  of  the  fact  that  several  months  have 
elapsed  since  the  subject  site  was  first  designated  for  a  public 
off-street  parking  facility. 

The  proposition  that  the  establishment  of  off-street  public 
parking  facilities  by  municipalities  is  a  public  purpose  for  which 
public  funds  may  be  expended  and  private  property  acquired  therefor 
has  been  upheld  by  the  highest  courts  in  the  United  States,  including 
the  State  of  California.  Some  of  these  cases,  including  the  more 
recent  ones,  are: 

State  ex  rel,  Gordon,  City  Atty,,  v«  Rhoades,  Mayor,  et  al. , 
100  N.E.  2d  2?5  (1951) (Ohio);   Poole  v.  The  City  of  Kankakee, 
91+  N.E.  2d  Ul6  (1950)(I11.);    Bowman  v.  Kansas  City,  "g33 
S.W,  2d  26,  (1950) (Mo.);   City  of  Richmond  v,  Dervishian, 
57  S.E.  2d  120  (1950) (Va. );   Denihan  Enterprises .  Inc.  v. 
O'Dwyer,  97  N.Y,  Supo.  2d  326  (N.Y. ) ( 1930) ;  Cleveland  v. 
Detroit.  37  N.Vi.  2d  625  ( I9I4.8 )  (Mich. ) ;  V.'hittler  v.  Dixon, 
21+  Cal.  2d  66U  (191+4)  (Calif ,) ;  VJayne  etc.  v.  Wayne  Village 
Clerk,  36  N.V'.  2d  157  ( 191+9)  (i:ich. );  McSorley  v.  Fitzgerald, 
59  A.  2d  11+2  (191+8)  (Pa,);  hiller  v.  Georgetown,  191  S.'f.  2d 
i+03  (191+5)  (Ky.). 
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By  way  of  sximary  It  is  my  opinion  th£.t  the  proposed  acquisi- 
tion of  thi.  subject  site  by  cminont  domain  if  necessary,  for  the 
purpose  of  q  public  off-street  parking  facility,  compensating  the 
owner  thereof  from  the  19l!.7  Off  Street  Parking  Bond  fund,  is  legal 
r.nd  that  the  controller  may  certify  legally  to  the  availability 
of  such  funds  for  said  purpose.    It  is  my  further  opinion  that 
the  City  and  County  is  proceeding  legally  in  connection  with  this 
project  by  acting  under  its  charter  powers  and  pertinent  general 
laws  and  that  it  is  not  acting  under  the  provisions  of  the  Parking 
Law  of  191+9.   I  am  of  the  further  opinion  that  the  facts  in  the 
Shizas  case,  supra,  arc  not  applicable  to  the  subject  transaction 
for  the  reasons  above  stated.   In  conclusion  it  Is  my  fxirther 
opinion  that  the  "Three  times"  rule  contained  in  said  §32951  of 
the  Law  would  not  bo  applicable  to  the  City  and  County  of  San 
Francisco  even  if  it  were  proposing  to  establish  a  public  off- 
strjot  parking  garage  of  loss  than  three  times  the  parking  capacity 
of  the  existing  parking  lot. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attoi'ney. 

TO:   HARRY  D.  ROSS, 
Controller 
109  City  Hall 
San  Francisco  2 


JEB 
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SUBJECT:   PO'^-ERS  OP  HOUSING  AUTHORITIES. 

Gentlemen: 

Your  letter  v/as  received  containing  a  request  reading  as 
follows : 

REQUEST 

"In  order  to  assist  it  in  the  future,  the  Streets 
Conmittee  has  directed  me  to  request  that  you  furnish 
it  with  a  suninarization  of  the  authority  and  juris- 
diction of  the  Housin3  Authority  of  the  City  and  County 
of  San  Francisco,  as  well  as  the  Public  Housing  Authority, 
under  the  provisions  of  the  current  cooperative  agreement 
between  the  City  and  County  of  San  Francisco  and  the  Housing 
Authority  of  the  City  and  County  of  San  Francisco." 

"Your  early  compliance  will  be  appreciated  by  the 
C  omml 1 1  e  e . " 

OPIi'IIOil 


The  City  and  County  of  San  Francisco  and  the  Housing  Authority 
have  entered  into  two  Cooperation  Agreements.   One  Cooperation 
Agreement  was  entered  into  in  the  early  19i|0's  and  covers  the  low 
cost  housing  projects  already  completed.   The  other  was  entered 
into  in  I9I4.9  and  covers  the  program  reservation  for  3OOO  units  of 
low  rent  housing  to  be  developed  and  located  within  the  limits  of 
the  City  and  County  of  San  Francisco.   Both  cooperation  agreements 
are  presently  in  effect  and  are  substantially  the  same. 

For  the  purposes  of  this  summary,  I  will  use  the  Cooperation 
Agreement  embodied  in  Resolution  9268,  approved  by  the  Board  of 
Supervisors  on  November  22,  19I|.9.   Under  the  terms  of  this  co- 
operation agreement  the  parties  agree  as  follows: 

The  Housing  Authority  Agrees: 

1.  To  endeavor  to  secure  a  contract  or  contracts  with  the 
Public  Housing  Administration  for  loans  and  annual  contributions 
in  connection  with  the  development  and  administration  of  one  or 
more  low  rent  housing  projects. 

2.  Itoke  annual  payment  to  the  City  in  lieu  of  taxes  and 
special  assessments  and  in  payment  for  public  services  and  facil- 
ities furnished  for  or  with  respect  to  such  project  or  projects. 

3.  By  Implication  contained  in  Subsection  (a)  of  Section  6 
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of  the  Cooperation  Agreenent,  the  local  authority  agrees  to  pay  for 
the  grading,  Improvenent  and  p.nving  of  all  interior  streets,  roads, 
alleys  and  adjacent  sidewalks  dedicated  to  and  accepted  py  the  City 
within  the  area  of  such  projects,  in  accordance  with  specifications 
acceptable  to  the  City. 

ij..  It  shall  refrain  from  any  policy  or  practice  which  results 
directly  or  indirectly  in  discrimination  or  any  form  of  segregation 
by  reason  of  race,  color,  religion,  national  origin  or  ancestry. 

The  City  Agrees: 

1.  That  it  will  assist  and  cooperate  with  the  Housing  Author- 
ity, end  comply  with  the  provisions  of  Sections  10(a),  10(b)  and 
15(7) (b)  of  the  U.  S.  Housing  Act  of  1937  as  amended  by  the  Housing 
Act  of  19tt.9. 

2.  That  it  will  not  levy  or  impose  any  real  or  personal  prop- 
erty taxes  or  special  assessments  upon  such  project  or  upon  the 
local  Authority  with  respect  thereto. 

3.  Subsequent  to  the  date  of  initiation  of  each  project  and 
within  five  years  after  completion  thereof  or  for  such  further 
period  as  may  be  approved  by  the  Public  Housing  Administration, 
that  there  has  been  or  will  be  elimiuated  by  demolition,  condemna- 
tion, effective  closing,  or  compulsory  repair  or  improvement  of 
unsafe  or  Insanitary  dwelling  units  not  less  in  number  than  the 
number  of  newly  constructed  dwelling  units  provided  by  such  project, 

14..  To  furnish  or  cause  to  be  furnished  to  the  local  Authority 
and  the  tenants  of  such  project: 

(a)  The  public  services  and  facilities  wliich  are  being 
furnished  without  cost  or  charge  to  other  dwellings  and  in- 
habitants in  the  City,  including  but  not  limited  to: 
educational,  fire,  police,  health  protection  and  services, 
maintenance  and  repair  of  public  streets,  roads,  alleys, 
sidewalks,  sewer  and  water  systems,  street  lighting  on  public 
streets  and  roads  vjithln  such  project  and  on  the  boundaries 
thereof;  and  adequate  sewer  service  for  such  projects,  and 

(b)  Such  additional  public  services  and  facilities 
as  may  from  time  to  time  thereafter  be  furnished  without 
coat  or  charge  to  other  dwellings  in  the  City. 

5.   Vacate  such  streets,  roads  and  alleys  within  the  area  of 
the  project  as  may  be  necessary  in  the  development  thereof  and 
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convey  without  charge  to  the  local  Authority  such  interest  as  the 
City  may  have  in  such  vacated  areas;  and  insofar  as  it  is  lawfully 
able  to  do  so  without  cost  or  expense  to  the  local  Authority  or  to 
the  City,  cause  to  be  removed  from  sucn  vacated  areas  insofar  as 
may  be  necessary,  all  public  or  private  utility  lines  and  equip- 
ment. 

6.  Insofar  as  it  may  lawfully  do  so,  the  City  may  grant  such 
waivers  of  the  Building  Code  of  the  City  as  are  reasonable  and 
necessary  to  promote  economy  and  efficiency  in  the  development  of 
such  project  and  nake  such  changes  in  any  zoning  of  the  site  and 
surrounding  territory  of  such  project  as  are  reasonable  and  neces- 
sary for  the  development  thereof. 

7.  Waive  any  building  and  inspection  fees. 

8.  Accept  gi'ants  of  easements  necessary  for  the  development 
of  such  project. 

9.  Cooperate  with  the  local  Authority  by  such  other  lawful 
action  as  the  City  and  the  local  Authority  may  find  necessary  in 
connection  with  the  development  and  administration  of  such  projects. 

10.  That  within  a  reasonable  time  after  receipt  of  a  written 
request  from  the  local  Authority  it  will  accept  the  dedication  of 
all  interior  streets,  roads,  alleys  and  adjacent  sidewalks  within 
the  areas  of  such  project  after  the  local  Authority  at  its  own  ex- 
pense has  completed  the  grading,  improvement  and  paving  thereof  in 
accordance  with  specifications  of  the  City, 

11.  Will  make  necessary  dedications  of  land  for  and  will 
grade,  improve,  pave  and  provide  sidewalks  and  all  streets  bounding 
such  property,  etc.   (In  consideration  whereof  tho  local  Authority 
will  pay  to  the  City  such  amount  as  would  be  assessed  against  the 
project  site  for  such  work  if  it  v;ere  privately  ovmed.) 

12.  To  provide  water  mains,  storm  and  sanitary  sewer  mains 
leading  to  such  project  and  serving  the  bounding  streets  thereof 
(in  consideration  whereof  the  local  Agency  shall  pay  to  the  City 
such  amount  as  would  be  assessed  against  the  project  site  if  it 
were  privately  owned). 

13.  That  if  after  written  notice  from  the  Authority  it  shall 
fail  or  refuse  to  furnish  any  of  the  services  or  facilities  which 
it  is  obligated  to  furnish,  the  local  Authority  may  proceed  to  ob- 
tain such  services  or  facilities  elsewhere  and  deduct  the  costs 
thereof  from  any  payments  in  lieu  of  taxes  due  or  to  become  due  to 
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the  City  in  respect  to  any  low  rent  housing  project  assisted  or 
owned  by  the  ''ablic  Housing  Administration. 

Hi.,     That  as  long  as  any  contract  betvjeen  the  local  Authority 
and  the  Public  Housing  Adioinistration  for  loans  or  annual  con- 
tributions or  both  remain  in  full  force  and  effect,  it  will  not 
abrogate  the  Cooperation  Agreement, 

The  Cooperation  Agreement  provides  that  if  at  any  time  the 
beneficial  title  or  possession  of  any  project  is  held  by  any  govern- 
ment agency,  including  the  Public  Housing  Administration,  the  pro- 
visions of  the  Agreement  shall  inure  to  the  benefit  of  such  agency 
and  may  be  enforced  by  such  agency,  including  the  Public  Housing 
Administration. 

In  the  recent  case  of  Housing  Authority  of  Los  Angeles  v» 
City  of  Los  Angeles,  38  C.?d  ti53  (certiorari  denied  by  the  United 
States  Supreme  Court),  the  Court  held  that  by  activating  a  housing 
authority,  approving  its  applications  for  planning  and  surveying 
funds  and  thereafter  entering  into  a  cooperation  agreement  of  the 
subject  type,  the  City  became  obligated  to  carry  out  its  part  of 
the  contract  and  could  not  refuse  to  do  so.   In  granting  a  writ  of 
mandate,  the  Court  said  among  other  things: 

"In  enacting  the  Housing  Authorities  Law  and  the  Housing 
Cooperation  Law  the  Legislature  did  not  take  from  the  city 
all  power  to  act  in  connection  with  housing  projects  under 
the  statute.   The  city  was  given  discretionary  power  to 
determine  initially  the  need  for  the  housing  authority  to 
function  and  to  give  approval  of  a  proposed  project.   The 
city  was  also  vested  with  discretionary  powers  to  be  exercised 
pursuant  to  the  cooperation  agreement  which  is  required  under 
the  federal  act.   (I|.2  U.S.C.A.  §lij.l5(7)  (b) . )   But  having 
taken  the  initial  discretionary  action  to  bring  the  housing 
authority  into  operation  and  having  approved  a  project  and 
entered  into  a  cooperation  agreement,  there  was  nothing  left 
to  be  done  by  either  contracting  party  but  to  perform  admin- 
istratively v;hatever  was  necessary  to  carry  the  agreement 
Into  effect  .  .  .   Thereafter  the  city  may  not  refuse  to 
cooperate  and  thereby  decline  to  exercise  its  power  to 
effect  the  completion  of  the  project  except  as  may  be  other- 
wise specifically  provided  by  the  statute  under  which  It  is 
operating. " 

Respectfully  submitted, 

M&  DION  R.  EOLA,    City  Attorney 

TO:   Board  of  Supervisors 
235  City  Hall 

Attention  Mr.  John  R.  lIcGrath 
Clerk  of  the  Board 
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SUBJECT:       CONSTITUTIONALITY   OF   PROVISIONS  OF   ORDINANCE  ^VHICH 
ESTABLISH  MINIMUM  AND  MAXIMUM  RATES  FOR   TRANSPORTA- 
TION TO   BE   CHARGED   BY   PRIVATE  AMBULANCE  COMPANIES. 


Ttear   Sir: 


I  have  your  reouest  for  an  opinion  as  follows: 
REQUEST 


"This  is  to  remind  you  that  at  the  meeting 
of  the  Finance  Committee  on  April  1$,    1953 » 
Supervisor  Christopher  reauested  an  opinion  as 
to  the  constitutionality  of  those  provisions  of 
the  ordinance  regulating  private  ambulances 
which  establish  rates  for  transportation  therein 
or  which  otherwise  deal  with  the  operations  of 
private  ambulance  companies  from  a  financial 
point  of  view," 


OPINION 

Municipal  power  to  regulate  the  operation  of  private 
ambulances  is  primarily  predicated  on  its  authority  to  regulate 
the  use  of  its  streets. 

An  ambulance  privately  operated  is  of  course  a  carrier 
for  hire  and  a  public  service  vehicle  and  the  rule  as  to  govern- 
mental power  to  regulate  public  service  vehicles  generally  is 
stated  in  60  Corpus  Juris  Secundum,  P.  l85  as  follows: 

"Public  service  vehicles,  which  for  the  purpose 
of  this  title  may  be  defined  as  'vehicles  engaged 
in  the  business  of  transporting  persons  or  property 
for  hire',  may  be,  and  frequently  are,  made  the 
subject  of  particular  regulations;  and,  since  the 
rights  exercised,  and  the  use  of  the  highways,  by 
the  owners  or  operators  of  such  vehicles  are  of  a 
special,  unusual,  and  extraordinary  nature,  as  dis- 
cussed supra  §  10,  the  power  of  regulation  thereof 
may  be  broader  than  in  the  case  of  ordinary  motor 
vehicles,  rnd  mcy  permit  restrictions  on  the  use 
of  the  streets  end  highways  by  such  vehicles  which 
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"cannot  bo  imposed  on  their  use  by  the  general 
public.   In  general,  the  use  of  the  highways 
by  such  vehicles  may  be  conditioned  very  much 
F-S  the  legislatxire ,  or  a  municipality  acting 
within  the  scope  of  its  authority,  may  deem 
proper," 

The  policy  engendering  such  legislation  is  stated  on 
pp.  187,  188: 

"The  paramount  purposes  of  statutes  regulat- 
ing public  service  motor  vehicles  are  to  promote 
the  welfare  of  the  state,  serve  the  public  inter- 
est, convenience,  and  necessity,  and  secure  the 
best  transportation  service  possible,  and  not 
primrrily  to  serve  the  private  interests  of  any 
carrier,   /^hile  it  is  not  the  object  of  such  stat- 
utes unreasonably  to  smother  growth  or  unnecessar- 
ily to  deprive  the  energetic  and  enterprising  of 
opportunity  to  grow  and  serve,  neither  is  it 
their  object  to  promote  unrestricted  competition 
among  common  carriers  by  motor  vehicle,  but,  in 
this  respect,  the  object  ordinarily  is  to  prevent 
unfair  or  destructive  competition,  to  stabilize 
service  and  rates,  and  to  prevent  rebates  and 
unjust  discrimination.   The  design  of  some  stat- 
utes is  to  protect  common  carriers  from  contract 
carriers  and  eliminate  unfair  competition  as  be- 
tween them,  or  to  coordinate  motor  vehicle  trans- 
portation for  hire  in  separate  compartments,  so 
that  there  shall  be  no  serious  conflict  as  between 
common,  private,  and  commercial  motor  carriers, 

"The  purpose  or  object  of  various  legislation 
pertaining  to  public  service  motor  vehicles  has 
else  been  stated  to  be  or  include  promotion  of 
the  safety  of  persons  and  property  in  the  use  of 
the  aighwpys;  regulation  of  the  transportation 
business,  the  operation  of  motor  vehicles  for 
hire,  or  the  act  of  transportrition;  regulation 
of  the  use  of  the  highways  by  motor  vehicles  for 
hire;  conservation  of  the  highways;  and  securing 
a  return  for  the  use  of  the  public  highways." 

That  the  above  noted  general  authority  of  r  municipality 
to  regulate  public  service  vehicles  operating  on  its  streets 
includes  the  power  to  fix  rrtes  is  a  principle  well  established 
in  the  law. 
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It  is  atr.tod  in  60  Corpus  Juris  Secundum  pp.  229,  232,  233, 
in  the  following  terms: 

"(1)  General  Rules 

"The  fares  or  r::t«-js  which  mny  be  charged  by  public 
service  motor  vehicles  sire  subject  to  rersonr.ble  regu- 
lation by  the  strte,  a  municipality,  or  a  duly  ruthor- 
ized  public  service  commission. 

"The  strte  legislature  or  a  munlcipclity,  under 

Its  power  to  regulr-.to  such  vehicles,  may  fix  the  fares 

or  rttes  of  compons'-tion  thct  may  be  chr.rgcd  by  the 

operators  of  taxicebs  or  other  public  service  motor 

vehicles.  .  ." 

•;!•  i'f   •..•  ■>•• 

"Public  service  motor  vehicles  may  be  forbidden  by 
appropriate  regulations  to  cherge  more  than  a  maximum 
or  less  than  a  minimum  rate  fixed  by  the  regulr.ticn." 


"In  gcnerrl  the  rrtcs  chrrged  by  prlvr.te  or  contract 
carriers  may  be  subject  to  appropriate  regulation,  as 
fcr  example,  regulations  limiting  the  maximiun  or  mini- 
mum rates  or  charges  they  may  obtain." 

•;;•  -i;-  <;•  s:- 

Also  note  the  following  court  decisions  upholding  local  rate 
fixing  power  as  to  public  service  vehicles: 

IN  RE  MARTINEZ  $6    C.A.  (2d)  1^73;  CLEM  v.  CITY  OF 
LA  GRANGE,  II4.9   S.E.  638;  PARSOllS  v.  CITY  OF  GALVESTON, 
8i|  S.W.  (2d)  996;  CITY  OF  ST.  PAUL  v.  CLARK,  259  N.W.82I4.; 
EX  PARTE  DICKEY,  85  S.E.  78l;  STATE  v.  PETRASH,  I8I  N.E. 
811].;  PAYNE  V.  MASSEY,  196  S.W.  (2d)  1+93;  CAMBRIDGE  T.AXI 
CO.  V.  CITY  MANAGER  OF  CAMBRIDGE,  76  N.E.  (2d)  135; 
PEOPLE  V.  JOHNSON,  2I4.3  Pac.  1073. 

You  are  accordingly  advised  that  it  is  my  opinion  that  the 
provisions  of  our  ordinance  Sections  2i4.7  and  2i|.7.1  of  the  Health 
Code,  regulating  transportation  rates  charged  by  privpto  ombulrnce 
companies  are  constitutional  and  vr.lid. 

Respectfully  submitted, 


TJB 


DION  R.  HOLM, 
City  Attorney 


To:  John  R.  McGreth,  Clerk  of 
The  Board  of  Supervisors 
Rm.  235  City  Hall 
San  Francisco  2,  California 


OPINION  No.  697 

May  18,  1953 

SITBJECT:   HONEY  AND  PROPEHTY  DONATED  BY  DR.  ARCHER  MII.TON 

HUNTINC-'iCN  TO  THE  CALIFORNIA  PALaCE  OF  THE  LEGION 
or  WQNCP:  OWNERSriir  OP  PROPERTY  AND  NATURE  OF  TRUST. 

Dear  Sir: 

I   an  in  receipt   of  your  request   for  an  opinion  as  follows: 

REQUEST 

"May  we  have  your  opinion  on  the  above  referenced  subject 
as  follows: 

1.  Is  the  money  and  other  property  donated  by  Dr. 
Huntington  the  property  of  the  City  and  Coiiiity  of  San 
Francis  cc? 

2.  Is  the  money  and  other  property  donated  by  Dr. 
Huntington  a  private  trust,  with  the  City  and  County 
of  San  Francisco  designated  the  beneficiary?" 

OPINION 

On  several  occasions.  Dr.  Archer  Milton  Huntington  made 
generous  donations  of  property  and  money  to  the  California  Palace 
of  the  Legion  of  Honor,  which,  for  the  purpose  of  brevity,  will  be 
referred  to  as  the  Legion  of  Honor  in  this  opinion. 

The  donations  made  by  Dr.  Huntington  were  as  follows:   (1)  a 
donation  of  valuable  works  of  art:  (2)  a  donation  of  ?;50,000.00; 
(3)  a  donation  of  '^100,000.00;  ik)    a  donation  of  laces,  velvets, 
embroideries,  fans  and  other  toxtilos;  and,  (5)  a  donation  of  a 
painting  by  Child©  Hassam,  entitled  "Portrait  From  a  New  York 
Window." 

Donations  (1),  (2)  and  (3)  were  all  made  during  a  period  ex- 
tending from  1925  to  1927,  while  the  "old"  charter  was  in  effect. 
Donations  (I4.)  and  (5)»  on  the  other  hand,  were  made  after  January  8, 
1932,  whun  the  "new"  charter  became  effective. 

Article  XIV-B  was  added  to  the  ''old"  charter  on  November  4, 
192i|.,  and  was  approved  by  the  State  Legislature  on  January  21, 
1925.   Tho  section  was  added  specifically  to  provide  for  the  Legion 
of  Honor,  which  had  been  constructed  by  Adolph  B.  Sprockels  and 
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Alma  dc  Brettoville  tipreckcls  as  a  memorial  to  tho  "great  sacri- 
fico  made  by  the  patriotic  sons  end  luothors"  of  £an  Fr-ancisco 
during  Vor?  r  War  I.   Tho  pi-cvisions  of  tho  amondmcnt  pertinent  to 
our  problem  road  as  follovis: 

"Sec.  1.   The  offer  of  Adolph  B.  Spr'^ckel?  snd  Alma  de 
Brettevillo  Spreckels  to  erect  and  complete  a  memorial 
to  the  brave  non  and  whomen  who  made  the  Great  Sacrifico 
in  the  World  War,  as  a  ropositary  for  works  of  art,  objects 
of  historical  interest,  and  tnc  giving  of  concerts,  lec- 
tures and  other  events  of  entertainment  and  education,  and 
generally  for  the  use  and  enjoyment  of   tho  people  of  the 
City  and  County  of  San  Francisco,  and  the  State  cf  Califor- 
nia, located  in  Lincoln  Park  of  said  City  and  County,  is 
hereby  accepted  .  .  . 

"Sec.  2.   The  said  Memorial  and  grounds  sot  aside  therefor 
shall  be  under  tho  management,  superintondenco  and  operation 
of  a  board  consisting  of  eleven  (11)  trustees  .  .  . 

"Sec.  3.   The  Supervisors,  for  the  purpose  of  maintaining, 
operating  and  superintending  said  Memorial,  shall  provide 
an  amount  sufficient  for  the  m;-intenance,  operation  and 
superintendence  thereof,  and  to  that  end  shall  annually 
lovy  a  tax,  tho  proceeds  of  which  shall  be  credited  to  and 
dsDOsitod  in  a  fund  In  tho  treasury  of  the  City  and  Counby 
to  be  known  as  the  'California  Palace  of  the  Legion  of 
Honor  Fund, •  and  shall  bo  used  exclusively  for  said  pur- 
poses."   (Underscoring  added.) 

"Sec.  i4..   Said  board  of  trustees  shall  bo  empowered  to 
receive  gifts,  loans,  devises  and  bequests  of  money  or 
other  property,  which  money  shall  become  a  part  of  said 
fund,  and,  together  with  the  revenue  therefor  derived  frori 
such  tax  or  from  other  sources  shall  be  applied  to  the  pui-- 
posos  heroin  authorized.   If  such  payment  into  said  fund 
should  be  inconsistent  with  the  conditions  or  terms  of  any 
such  lo-n,  gift,  devise  orToquest  the  board  shall  provide 
for t he  safety  and  preservation  of  the  same  and  the  aopll- 
cation  th^^reof  to  the  use  of  tho  Hemorial  or  Che  lands 
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of  auch  loan,  gift,  devise  or  bequostT"   (Underscoring  added.) 
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"Sec.  5 •   The  title  co  all  proporty,  real  and  do rscnal , 
now  ovned  or  haroaftor  ecquircd  uy  purchase.  pTft,  do- 
visc,  boouect  or  otherwise,  for  the  purposes  of  the  s"'. id 
n',rcriL-l,  when  not  lncorisl3tcnt  with  the  terns  of  its 
acquisition,  shr:!!  vds^    In  tho  City  and  County  ..." 
(Underscoring  added.) 

"Sec.  6,   The  board  shall  havo  oxclusivo  charge  of  tho 
said  Memorial,  tho  lands  sot  aside  thorofor,  and  its 
affairs,  and  of  all  roal  and  personal  property  thereunto 
bolon3ing,  or  that  may  bo  acquirocl  by  loan,  purchase, 
gift,  devise,  bequest  or  otherwise,  when  not  inconsistent 
with  the  torms  and  conditions  of  tho  loan,  gift,  devise 
or  bequest  ....   Thu  secretary  shall  keep  a  full 
account  of  all  oroparty,  money,  receipts  and  cxpondi- 
turos,  and  a  record  of  all  its  procoodings,  and  annually 
file  a  report  with  the  City  and  County  auditor. 

"Sec.  7.   The  boai-d,  by  a  majority  vote  of  all  its  members 
....  shall  have  powor: 

"1.  To  make  and  enforce  all  rules,  regulations  and 
by-laws  necessary  for  tho  adminlstratiun,  govornniont  and 
protection  of  tho  said  Memorial  and  its  affairs,  and  the 
property  belonging  thereto  or  that  may  bo  loaned  thereto; 

"2.  To  administer  any  trust  declared  or  created  for 
such  Memorial  .  .  . 


"5»  To  order  the  drawing  and  pajTnent,  upon  vouchers, 
certified  by  the  president  and  secretary  of  money  from 
the  California  Palace  of  tho  Legion  of  Honor  Fund  for  any 
liability  or  authorized  expenditure;  ..." 


Article  III,  Chapter  II,  of  tho  same  charter,  in  describing 
the  "funds,  '  which  were  part  of  the  City  and  Couiity  Treasury, 
provided: 
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"Sec.  1,  T'.iG  income  and  revenue  paid  into  the  trocisury 
ahcll  ho  at  orco  arpo^ticned  to  and  kupt  in  separate 
funds.   It  shall  not  be  lawful  to  transfer  money  from 
one  fund  to  another  or  to  use  the  same  in  payment  of 
demands  upon  another  fuTid. 

"Sec.  2.  The  several  funds  in  the  treasury  authorized 
by  law  at  the  time  thib  Charter  takes  effect,  or  pro- 
vided by  tnis  Charter,  shall  continue  therein  so  long 
as  there  shall  be  occasion  therofor;  and  tne  moneys 
therein,  or  which  may  be-long  thereto,  shall  not  be  used 
for  any  purpose  other  than  that  for  which  the  same  wore 
raised  except  as  othorv;iso  provided  in  this  charter." 

The  supervision  and  control  of  these  "funds,"  and  the  other 
money  in  the  City  and  Coxint^;-  Traatury,  were  placed  in  the  auditor, 
presently  called  the  "Controller."   Article  IV,  Chapter  II, 
provided: 

"£oc.  3'   The  Auditor  shall  keep  an  account  of  all  moneys 
paid  into  and  out  of  bhe  treasury,  and  the  Treasurer  shall 
pay  no  money  out  of  the  treasury  except  upon  demand  approv- 
ed by  the  Auditor  .  .  . 


"Sec.  5*   The  auditor  shall  approve  no  demand  unless  the 
same  has  been  allowed  by  every  officer,  board,  department 
and  committee  required  to  act  thereon. 


"Sec.  7.   Every  demand  upon  the  Ti-easurer,  except  the 
salary  of  the  Auditor,  must  before  it  can  be  paid,  be 
presented  to  the  Auditor,  who  shall  satisfy  himself 
whether  the  money  is  legally  due,  and  its  pajinent 
authorized  by  law,  and  against  what  aporopriation 
payable  and  out  of  what  fund  it  is  payable  ...   No 
demand  shall  be  approved,  allowed,  audited  or  paid  un- 
less it  specify  each  special  item,  date  and  amount  com- 
posing it,  and  refer  by  chapter  and  section  to  the  pro- 
visions of  this  charter  authorizing  the  same." 
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It  is  obvious  from  Sections  I4.  and  ^  of  Articlo  XIV-B  that 
the  title  to  an;,  and  ell  property  donated  Kcn^'rally  to  thu 
Legion  of  Honor  vested  unqualifiedly  in  the  City  and  County  of 
San  Francisco. 


Undor  the  terms  of  Articlo  XIV-B,  a  Board  of  Trustees  was 
established  for  tho  purpose  of  administering  this  property. 
This  Beard  had  the  power  to  operate,  manage  and  supervise  tho 
Legion  of  Honor  building,  the  grounds  sat  aside  to  it,  the 
personal  property  placed  in  it  and  the  money  approoriated  to  it. 
The  functions  of  this  Bo^ird  wore  parely  administi-ativo,  much 
similar  to  t^'.osc  of  a  Board  of  Directors  in  a  private  corpora- 
tion.  Although  tho  Board  of  Trustees  was  permitted  to  adrainis- 
tor  the  Legion  of  Honor  and  ita  property,  actual  legul  titD.e  to 
such  proDcrty  ivas  vested  m  tho  City  and  County  of  San  Francisco. 
Accordingly,  Section  5  of  Article  XIV-B  specifically  provided 
that  the  titla  to  all  real  or  porsonul  property  donated  to  the 
L3<5rion  of  Honor  vested  in  the  City  and  County  of  San  Francisco, 
and  Section  l\.   of  Articlo  XIV-B  provided  that  any  "gifts,  loan, 
devires  and  bequests  of  money  or  other  property'  became  part  of 
tho  Legion  of  Honor  Fund  of  the  Treasury  of  the  City  and  County 
of  San  Francisco.   Impliedly,  any  withdrawals  from  this  "fund,  ' 
at  the  Board  of  Trustee's  order,  would  have  to  be  processea 
and  erproved  by  tho  Controller,  as  vras  required  for  t  ho  disburse- 
ment of  any  City  and  County  funds. 

However,  although  title  to  property  donated  to  the  Legion 
of  Honor  would  normally  vest  in  the  City  and  County  of  San  Fran- 
cisco, specific  exceptions  were  inserted  in  Sections  l|,  5  ^nd  6 
of  Articlo  XIV-E  to  the  effect  that  title  to  the  property  vrould 
vest  in  the  City  and  County  of  San  Francisco  only  "when  not 
inconsistent  with  the  terms  of  its  acquisition."  This  exception 
was  broad  enough  to  permit  the  creation  of  special  charitable 
or  honorary  trusts.    In  such  trusts,  in  order  to  fulfill  the 
trust  purpose,  actual  legal  title  to  tho  property  or  funds 
vnuld  not  vest  in  the  City  and  County,  as  it  normally  would 
under  thu  provisions  of  Sections  3»  k   and  5  of  Article  XIV-B. 
Those  charter  provisions  v/ero  consistent  with  the  woll-acccptod 
rule  that  charitable  trusts  created  for  tho  physical,  spiritual 
or  mental  improvement  of  society  in  general  are  legal,  and,  in 
fact,  oven  favored  in  the  law.   And,  under  Section  7,    subsection 
2,  of  Article  XIV-3,  the  Board  of  Trustees  of  the  Legion  of 
Honor  was  given  tho  power  to  "administer  any  trust  declared  or 
created  for  such  memorial." 
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Wi.thln  the  fabric  of  this  chortor  Qxnondpient,  then,  it  wos 
pjrmittod  to  create  charitable  trusts,  in  which  the  Board  of 
Trustees  of  the  Legion  of  Honor  would  serve  as  trustees  and  the 
City  nnd   County  of  San  Francisco  i;s  tho  beneficiary. 

V'ith  this  background,  it  becomes  necessary  to  examine  the 
various  gifts  maie  by  Dr.  Huntington  from  1925  to  1927,  v;hile 
the  "old  charter  was  in  effect,  to  determine  the  nature  of 
such  gifts. 

Donation  (1) .   a  collection  of  v.'orks  of  art.  The  first 
donatTon  by  Dr.  Huntington  was  a  donation  of  "a  rare  collection 
of  works  of  art."   It  was  presontod  to  the  Legion  of  Honor 
sometime  between  1925  and  1927.   No  conditions  were  attached  to 
this  gift.   Under  the  general  orovislons  of  Section  5  of  Article 
XIV-3;  titltj  to  this  property  vested  in  t!pe  City  end  County  of 
Sun  Frandlsco,  subject  only  to  administratJivc  sunervislon  and 
maintenance  by  the  Board  of  Trustees  of  the  Legion  of  h'onor. 

Donation  (2)  .   $?50»000»00;  The  Huntington  Maintenance  Fund . 
The  second  *Lbnaticn  by  Dr.  Huntington  was  a  cash  donation  of 
$50»000.00,  and  was  made  in  1927.   Correspondence  surrounding 
this  donation  indicates  that  the  money  was  to  be  used  to  create 
a  special  fund  known  as  the  "Huntington  Maintenance  Fund," 
completely  under  the  control  of  the  Board  of  Trustees,   The  money 
was  to  be  Invested  by  the  Board  of  Trustees  in  securities  of 
their  own  selection  and  it  vras  specifically  Intended  that  this 
monay  was  np_t  to  become  part  of  the  City  Treasury  or  Legion  of 
Honor  Fund.   The  income  from  the  securities  was  to  be  used  to 
maintain  and  oreserve  the  works  of  art  presented  by  Dr.  Hunting- 
ton in  his  first  donation. 

The  nature  of  this  gift  is  best  described  in  the  documents 
by  which  the  gift  was  made  by  Dr.  Huntington  and  accepted  by 
the  Board  of  Trustees. 

On  July  6,  1927,  Mr.  Herbert  Fleishhacker,  then  President 
of  the  Board  of  Trustees,  wrote  to  Dr.  Hxintington  as 
follows: 

"The  Board  of  Trustees  of  the  California  Palace  of  the 
Legion  of  ifonor  gratefully  appreciates  the  donation  to 
the  California  Palace  of  the  Legion  of  Honor  of  the 
sum  of  $^50»000.,  the  interest  of  which  is  to  bo  used 
for  the  care  and  preservation  of  the  beautiful  tapestries 
and  works  of  art  which  you  have  heretofore  presented. 
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"Under  the  provision  of  the  charter  of  the  City  and 
Covjity  of  oRii  Francisco,  doiiatiou?  to  the  California 
Pc.laco  of  the  Legion  of  Honor  must  be  deposited  v;ith 
the  Treasurer  of  tho  City  and  County  of  San  Francisco 
and  knovm  at>  tho  'California  Palace  of  the  Legion  of 
Honor  tXmd, '  unless  tho  conditions  of  the  gift  other- 
wise provide.   As  money  to  the  credit  of  this  General 
Fund  is  to  bo  used  for  tho  purpose  of  maintaining, 
operating,  and  superintending  the  California  Palr.cc 
of  the  Legion  of  Honor,  we  have  interpreted  your 
luttor  as  providing  for  tho  creation  of  a  special 
fund  under  the  control  of  the  Board  of  Trustees  of 
the  California  Palace  of  the  Legion  of  Honor,   In  this 
way  a  special  Tand  will  be  created  to  be  knovvn  aS  tho 
'Hiintington  hointonanco  Fund,  '  and  tho  proceeds  of   this 
fund  shall  be  invested  in  State  or  Mxoniclpal  securities 
that  are  recognized  as  proper  investments  for  Savings 
Banks,  and  the  interest  therefrom  shall  be  used  for  the 
purpose  specified  in  your  letter.   Kindly  advise  ne  if 
you  approve  of  tho  interpretation  which  tho  Board  of 
Trustees  has  placed  upon  your  generous  donation." 


On  July  13*  1927,  Dr.  Himtington  replied  as  follows: 

"Tho  interpretation  which  the  Board  of  Trustees  of 
the  California  Palace  of  the  Legion  of  Honor  has 
placed  upon  the  donation  for  tho  care  of  the  art 
objects  in  the  room  dedicated  to  the  Memory  of  C.P. 
Huntington  is  entirely  satisfactory  to  mo,  and  I 
thank  you  for  your  arrangement  of  the  matter  in  this 
way. " 

On  July  13,  1927,  at  a  meeting  of  the  Board  of  Trustees 
of  the  Legion  of  Honor,  the  following  resolution  was  adopted; 

"WHEREAS,  Doctor  Archer  Milton  Hxontington 
of  New  York  City,  State  of  Now  York,  has  hore- 
tofore  contributed  to  the  California  Palace  of 
the  Legion  of  Honor  a  rare  collection  of  works 
of  art  gathered  by  him  only  after  years  of  dis- 
criminating search  among  the  art  treasures  of 
the  world;  and 
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"whereas,  Doctor  Hvmtingtcn  has  recently  con- 
tributed to  this  Board  the  sxun  of  fifty  thousand 
dollars  upon  condition  that  it  be  so  invested  and 
reinvested  by  this  Board  as  to  provide  en  income 
with  which  tc  defray  the  expense  incidental  to  the 
proper  custody,  care,  ruaintenancw  and  preservation 
of  the  art  collection  aforesaid;  and, 

"WHEREAS,  after  careful  and  Judicious  investiga- 
tion it  appeers  to  this  Board  thpt  the  interest  of 
all  concerned  may  best  be  served  and  protected  by  in- 
vesting the  said  sum  of  fifty  thousand  dollars  in  the 
following  securities,    to-wlt: 

(Securities  listed) 

"NOW,  THEREFORE,  BE  IT  AND  IT  IS  HEREBY  RESOLVED, 
that  President  Herbert  Fleishhacker  bo  and  he  is 
hereby  authorized,  empowered  and  directed  to  invest 
the  sum  of  fifty  thousand  dollars  contributed  by 
Doctor  Archor  Milton  Huntington  aforesaid  in  the 
securities  in  the  preamble  to  this  resolution  speci- 
fically set  forth,  and  to  sell,  exchanfc  or  reinvest 
any  or  all  moneys  derived  therefrom  at  such  times  and 
in  such  manner  as  to  him  may  appocr  wise,  having  in 
mind  the  necessities  incidental  to  a  proper  core, 
maintenance  and  prosorvation  of  the  art  collection 
aforesaid. 

"AND  BE  IT  FURTHE^R  RESOLVED  That  the  Secretary  of 
this  Board  be  and  is  hereby  authorized,  empowered 
and  directed  to  deposit  in  the  name  of  the  Board 
of  Trustees  of  the  California  Palace  of  the  Legion 
of  Honor  with  The  San  Francisco  Benk  locpted  at 
526  California  Street,  City  end  County  of  San 
Francisco,  State  of  Crlifornia,  oil  of  the  secur- 
ities hereinabove  mentioned  for  sffokecping  against 
the  authorized  receipt  from  the  said  Bank,  instruc- 
ting it  to  detach  the  maturing  coupons,  and  at  the 
same  time  to  open  in  the  name  of  said  Board  an 
account  in  said  The  San  Frrncisco  Bank  wherein  oil 
moneys  derived  from  said  investment  shall  be  depos- 
ited and  proper  advices  thereof  moiled  to  the  Secre- 
tary of  the  Board  of  Trustoos. 

AND  BE  IT  FURTHER  RESOLVED  That  no  check  drawn 
on  the  Account  hereinbefore  authorized  to  be 
opened  in  the  name  of  this  Board  in  said  The  San 
Francisco  Bank  shall  be  valid  or  binding  upon  the 
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bparcl  unless  the  same  has  '  first  been  signed  and 
ccuntersitned  by  one  of  the  comblnatlcn3  of 
Individuals  hereinafter  set  forth,  to-wit: 

Trustee  Hf^rbert  Fleibhhacker  and  Trustee 
George  Tourny;  or 

Trustee  Herbert  Fleishhacker  and  the 
Secretary  of  the  Board  of  Trustees  of  the 
California  Palace  of  the  Legion  of  Honor;  or 

Trustee  Ooorge  Tourny  and  the  Secretary  of  the 
Board  of  Trustees  of  the  California  Palaco  of 
the  Legion  of  Honor; 

but  r.ny  and  all  checks  so  siencd  and  countersigned 
sh-Jil  be  valid  and  honored  by  said  The  San  Francisco 
Bank. 


"AN")  EL  IT  FURTH..R  RtSOLVLD,  that  the  Secretary 
of  this  board  be  and  he  is  hereby  authorized, 
enipov;ered  and  directed  to  certify  under  the  ssal 
of  this  Board  copies  of  this  resolution,  and  deliver 
the  seme  to  President  Herbert  Fleishhacker  and  said 
The  Sen  Francisco  Bank." 


It  is  to  be  noted  that  no  control  was  to  be  asserted 
over  thir   fund  by  the  Controller;  the  Eoarr^  of  Trustees  had  full 
and  complete  control  over  the  money. 

In  accordance  vlth  the  agreement  evidenced  by  this 
correspondence,  the  donation  was  invested  as  nrovided  in  the 
Resolution.  The  interest  was  x)eriodic8lly  deposited  in  The 
San  Franoisco  Bank  under  the  account  name  of  the  "Huntington 
Maintenance  Interest  Fund"  and,  when  necessfry,  utilized  for 
the  maintenance  of  the  Huntington  Collection. 

Upon  maturity,  all  the  securities  oritinally  our- 
chased  for  the  Huntington  Maintenance  Fund  were  sold,  pnd  the 
cash  deposited  in  the  "Huntington  Maintenance  Interest  Fxind" 
account  carried  at  The  San  Francisco  Bank. 

In  19U6  permission  v;as  asked  to  purchase  some  works 
of  art  from  the  "Maintenance  Fxond,"  and  on  May  31  f  19U6, 
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to  such  n  use 
red  with." 


Dr.  Huntington  r^rliod  that  ho  had  "no  objection" 
"provided  the  plr.n  for  mcintcnnnce  is  not  interfo 

On  Dcconbor  3»  1914-7,  thu  Bor.rr"  of  Trustees  of  the 
Legion  of  Honor  r.grin  suggested  the  possibility  of  diverting 
some  of  the  "Maintenanco  P-ond"  for  the  purpose  of  re -landscaping 
two  of  the  Grrden  Courts  at  the  Museun.   On  December  10,  19ij-7 
Dr.  H'ontington  replied  as  follows: 


f 


"It  appears  from  your  letter  end  its  enclosure 
that  there  is  nothing  further  for  me  to  do  in 
the  matter,  nnd  I  think  it  vrould  be  wise  now  to 
lace  the-  distribution  of  the  Fund  referred  to 
which  was  originally  sot  up  for  the  cnro  and 
preservation  of  the  tapestries  and  works  of 
art  which  I  have  formerly  given)  entirely  at  the 
disposition  of  the  Board  of  Trustees  subject  to 
Mrs.  A.  B.  Spreckles'  suggestions,  -  which  I  do." 

On  October  17,  1951,  the  Huntington  Maintenance  Interest 
Fund,  which  by  this  time  consistud  of  cash  only,  was  transferred 
from  The  San  Francisco  Bank  to  the  Pacific  Nr.tioncl  Bank  of 
St:n  Francisco,  where  it  is  presently  maintained  rs  the  "Board 
of  Trustees,  California  Palace  of  the  Legion  of  Honor  Saving 
Accoxint  No.  3C833."  The  present  balance  is  $39,203.66. 

It  is  my  opinion  that  this  second  donation  created  a 
chcritable  trust  with  the  Board  of  Trusteoees trustees,  in  the 
legal  sense,  an'^   the  citizens  of  the  City  and  County  of  San  - 
Francisco  as  beneficiaries  of  the  trust. 

Legally  a  trust  is  defined  cs  a  fiduciary  relationship 
in  which  one  person  holds  the  legal  title  to  the  trust  pro- 
perty subject  to  rn  equitable  obligation  to  keen  or  use  it 
for  the  benefit  of  onother.   Restatoinent  Trusts  $  2;  Cclifor- 
nia  Civil  Code  §  22l6.   Generally,  three  elements  are  neces- 
sary for  the  crontion  of  a  valid  express  trust: 

(1)  a  trust  intent  and  purpose,  manifested  with  reasonable 
certainty  by  words  or  acts  of  the  trustor;   (2)  trust  property; 
and  (3)  a  bcnoficiarY.  Cnlifornia  Civil  Code  §  2221. 

An  examination  of  the  gift  made  by  Dr.  Huntington  indi- 
cates that  all  three  of  these  elements  were  present.   The  vjord 
"trust"  or  "trustee"  need  not  bo  used.   It  has  been  established 
In  California  that  the  failure  of  e  trustor  to  express  clearly 
his  intention  to  establish  a  trust  does  not  destroy  the  effect 
of  his  intent  to  do  so.   Estate  of  Clippinger,  75  Cal.App.  2d 
1^.26  (19i;6)  .   It  appears  fairly  clear  to  me  that  Dr. Huntington 
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monlfcstod,  with  rsasonible  certrinty,  by  his  letters  end  actions 
thr.t  it  wos  not  his  intention  to  have  the  C'$0,COO  become  a   part 
of  the;  gunc re  1  "Legion  of  Honor  Fund,  tut,  en  the  contrary,  it 
was  his  intention  to  have  it  set  aside  in  a  special  fund,  com- 
plfctoly  undor  the  control  end  domination  '^f  the  Board  of  Trustees 
for  one  perticultr  purpose,  i.e.,  the  maintenance  of  the  objects 
of  art  previously  donated  Ly  Dr.  Huntington, 

A  charitablfc  or  public  trust  is  created  when  the  trust 
is  crep-tcd  for  the  purpose  of  uccomplishlnfe,  en  appreciable  amount 
of  social  benefit  to  the  gcnerel  public  or  some  reasonably  larfeo 
class  thereof.   There  should  be  no  doubt  that  the  purpose  of  the 
trust  was  sufficiently  philenthropic  to  constitute  a  charitable 
purpose.   It  has  been  estatlished  that  a  charitable  purpose  may 
include  the  advancement  of  education;  thw  erection,  support  or 
maintenance  of  public  buildin£S,  schools,  colleges,  libraries, 
art  grlleries,  or  other  public  works  fcr  governmentel  or  muni- 
cipal purposes;  or  any  similer  ourpose  which  is  of  a  charrcter 
sufficiently  beneficial  to  the  community.   Restatement  cT   Trusts 
§$  366.  37."^.  373.  37U.  A.ny  trust  which  will  contribute  or  add 
to  the  aesthetic  enjoyment  of  the  community,  as  it  would  in  the 
instant  case,  is  charitable  In  nature.   Estate  of  Butin,  8l  Cal. 
App.  2d  76  (19i4.7). 

Therefore,  it  must  be  concluded  that  the  second  donation 
created  a  charitcble  trust  and  that  the  cash  residue  now  remain- 
ing from  said  donation  and  carried  at  the  Pacific  National  Bank 
of  San  Francisco  is  held  in  trust  by  the  Board  of  Trustees  of 
the  Legion  of  Honor  for  the  benefit  of  the  citizens  of  the  City 
and  County  of  San  Francisco, 

That  this  w?s  the  obvious  intent  of  this  second  gift  is 
indicated  by  the  acquiescence  of  the  Controller  in  having  it 
treated  as  e  trust  and  by  the  carte  blrnche  given  the  Trustees 
in  handling  the  fund.   To  illustrate,  on  September  6,  193i|>  in  a 
letter  from  Wren  Kdddlebrook  to  Mr,  Leonard  S.  Leavy,  Controller 
it  was  admitted  that  the  funds  were  being  treated  as  trust  assets 
net  subject  to  his  control.   Mr.  Middlebrook  wrote: 

"The  examination  of  the  records  of  California 
Palace  ^f  the  Legion  of  Honor  indicated  trust 
accounts  which  did  not  appear  of  record  in  the 
Controller's  office,  as  follows: 

Huntington  Maintenance  Fund  150,007.30 

Represented  by  securities  in  the 
amount  of  $14.0,007.30  end  cash  in 
the  amount  of  $10,000,00  deposited 
with  the  Son  Francisco  Bank 


OPINION  NO.  697 
Mr.y  18,  1953 

Page   12 

Huntington  i^-^intenance  Fund  -  Interest    $  7,687.61 
Represented  by  cash  en  c'epc'slt 
with  the  Sen  Frcncisco  Eank" 

It  la  true  that  as  lato  as  I9I4.6  cnc  191] 7  the  Trustees 
were  asking  pumlssl^n  from  Dr.  Huntington  tc  divert  seme  of  th© 
funds  frjm  the  crlginal  trust  purpose,  for  other  chrritoble 
purposes.   However,  it  is  n  well  estnllishtd  rule  of  law  that  u 
trust  can  be  erected  r.lthough  the  settlor  or  trustor  reserves 
a  pever  tc  revoke  or  modify  the  trust  cr  reserves  powers  vdth 
respect  to  administration  of  the  trust.   However,  it  is  beyond 
the  scope  of  this  opinion  to  dotermine  the  effect  of  such  di- 
versions. 

Donation  (3) .  ^100.000.   The  third  gift  by 
Dr.  Huntingten  was  made  en  June  30,  1928,  and  consisted  of  a 
check  for  vlOO,CCO,  vjhicn  was  tc  be  used  fc;r  the  purchase  of  any 
cbj3cts  which  the  Trustees  thought  would  aid  in  deccrrtinf  the 
Huntington  Room  et  the  Legion  of  Honor.   On  July  I8,  19?8»  this 
gift  was  formally  accepted  by  the  Poerd  of  Trustees,  and,  by 
October  ^.,    19^0,  the  entire  |lOO,000  had  been  exoended  to 
rurchese  various  paintings,  hung  in  the  Huntington  Memorial 
Room  at  the  Legion  of  Honor.   No  conditions  vrero  attached  tc 
this  gift,  end,  under  the  authority  '-^f   Section  5  of  Article 
XIV-P  it  must  be  concluded  that  legal  title  to  the  vrorks  of 
art  purchased  with  this  money  vested  unqupllfiedly  in  the 
City  and  County  of  San  Francisco, 

Prior  to  the  time  the  final  two  gifts  to  the  Legion 
of  Honor  wore  made  by  Dr,  Hxintington,  a  new  charter  had  been 
adopted  by  the  City  and  County  of  San  Frrncisco.   It  is  my 
opinion  that  the  new  charter  had  no  effect  en  the  gifts  already 
made  by  Dr.  Huntington.   In  effect.  Section  $0,    which  now 
governs  the  Legion  of  Honor,  is  a  re-v;riting  of  Article  XIV-B 
of  the  old  charter,  and,  specif icolly,  provides: 

"It  is  the  intention  that  the  administration 
and  control  of  the  California  Polace  of  the 
Legion  of  Honor  shall  be  continued  with  the 
powers  (ranted  and  under  the  conditions  Imposed 
by  th«  terms  of  the  donation  and  accepted  by 
the  city  and  coxinty." 

Pertinent  sections  of  the  new  charter  include  Sections 
19  and  82,  the  applicable  provisions  of  which  read  as  follows: 
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"Sfac.  19.   The  board  oT   supervisors  end  each  board 
and  conmission  eptjolnted  by  the  mflyor,  or  otherwise 
provided  by  this  charter,  sholl  have  powers  and 
duties  PS  follows: 


(d)   To  receive,  on  bebelf  of  the  city  and 
co\inty,  felfts,  devises  and   bequests  for  any 
purpose  connected  with  or  incidental  to  the 
department  or  affairs  pieced  in  its  charge, 
and  to  administer,  execute  nnd  parform  the 
terms  and  conditions  of  trust  or  any  gift, 
dolrlse  or  bequest  which  may  be  accepted  by 
votfc  of  the  Deople  or  by  the  fccard  of  Super- 
visors for  the  benefit  of  such  department  or 
purpose,  and  tc  act  as  trustees,  under  any 
such  trust,  vrhen  so  authorized  to  do  by  the 
board  of  supervisors.   The  title  to  all  real 
end  personal  property  now  owned  or  hereafter 
acquired  by  gjift,  devisu,  bequest  or  otherwise , 
by  and  for  the  purposes  ^f  any  boarc^  or  com- 
mispion  shall  vest  in  the  city^  and  county. 
(underscoring  added) 


"S3c.  82  ...  . 

"Fvmds  received  as  gifts  for  a  specific  purpose, 
by  donation,  bequest,  legacy  or  otherwise,  and 
held  in  trust  for  the  benefit   of  the  city  and 
county  may,  with  the  approval  of  the  controller, 
be  invested  by  the  officer,  board  or  commission 
charged  with  control  and  administration  of  such 
trust  or  funds  in  securities  legal  for  savings 
banks . 

"All  interest  on  moneys  deposited  shall  accrue 
to  the  benefit  :f  the  city  and  county,  except 
that  interest  derived  from  the  deposit  of  any 
bond,  utility,  pension,  trust  or  other  fund 
created  for  e  specific  purpose  shall  accrue  to 
such  fund.   Public  money,  other  than  that  of 
the  city  and  county,  comlnc  into  the  hands  of 
the  treasurer  shall  be  kept  as  provided  by  law," 
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Ponatlcns  (U)  one'  (5)  .   Laces,  velvets,  embroideries 
anc^  otncr  textiles,  nnr*    the  oalntlnK  '^oi-tralt  Fron  r  N^w  Y ork 
V>indow'  by  Chllde  Hcssnm.   The  last  two  tlfts  by  Dr.  Huntingoon 
consisted  of  gifts  of  personal  nroporty,  i.e.,  a  collection  of 
laces,  velvets,  embi-oid-jrlos,  fans  and  other  textiles  in  193i|.f 
and  a  painting,   "Portrait  From  a  Hew  York  ^  inc"ow"  by  Chlldo 
Hassem  In  1937.   No  conditions  wore  attached  to  these  gifts. 
Undor  thti  general  provisions  of  Section  19(d. )  of  the  new 
charter,  titlu  to  this  porsonol  property  vested  in  the  City  and 
County  oT   Sen  Francisco, 

Therefore ,  it  is  my  opinion  that: 

(1)  Pone t ion  {?),    "The  nuntlngton  Maintenance  Fund" 
created  e  charitable  trust  with  the  Board  of 
Trustoes  of  the  Legion  of  Honor  as  Trustees, 

in  the  legal  sense,  anc'  the  City  and  County  of 
San  Francisco  as  beneficiary; 

(2)  Title  to  all  other  oroperty  donated  by 

Dr.  Huntington  is  vested  unqualifiedly  in  the 
City  and  County  of  San  Francisco. 

Respectfully  submitted, 

DION  R.  HOLM 
RS  City  Attorney 

TO:  Harry  D.  Ross,  Controller 
109  City  Hall 
San  Francisco  ?,  California 
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SUBJECT:   MAYOR'S  RIGHTS,  DUTIES  AND  OBLIGATIONS  AS 

A  MEMBER  OF  THE  BOARD  OF  HARBOR  COMMISSIONERS 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Attached  hereto  and  forwarded  for  your  consider- 
ation are  extracts  from  the  Harbors  and  Navigation 
Code  of  the  State  of  California,  consisting  of 
Sections  1702,  1705  and  2005. 

'Vill  you  please  advise  me  at  your  earliest  conven- 
ience what  the  i^ights,  duties  and  obligations  of 
these  sections  are  with  respect  to  the  Mayor  of 
San  Francisco." 

OPINION 

The  sections  of  the  Harbors  and  Navigation  Code  to  vfhich 
you  refer  read: 

" §  1 702 ,   Ex  cffi^.io  additional  members  of  board: 
Participafj  on  in  hcti~on»  The  Governor  of  the  State 
and  the  mtyor  of  the  city  of  San  Francisco  are  ex 
officio  additions.1  members  of  the  board  only  for 
the  special  pui^poses  authorized  by  this  part,  but 
they  shall  participate  in  the  action  of  the  board, 
only  as  specifically  provided  by  this  part," 

"§1705.   Salaries  and  compensation 

"/Ex  officio  officer  or  consulting  engineer ./  An 
ex  officio  officer  or  consulting  engineer  shall  not 
receive  any  compensation,  except  traveling  and  other 
incidental  expenses." 

" § 2 005 •   Notice  of  board  meeting  to  Governor  and 
Mayor :   Additional  members :   Consent  to  contracts . 
The  board  shall,  at  least  ten  days  previous  to  the 
holding  of  any  raeetinc,  as  provided  in  this  article, 
notify  the  Governor  of  the  State ,  and  the  mayor  of 
the  city  of  San  Francisco,  of  the  time  and  place  and 
object  of  the  meeting,  and  request  them  to  be  present 
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and  take  part.  At  the  meeting  the  Governor  and 
mayor  are  additional  members  of  the  board,  with 
like  pov;ers  and  rights  as  the  other  members  thereof; 
and  contracts  shall  not  be  entered  into  under  the 
authority  of  this  article  v/ithout  the  consent  of 
either  the  Governor  or  mayor," 

The  board  referred  to  is  the  Board  of  State  Harbor  Com- 
missioners for  San  Francisco  Harbor  (H.  &  N,  Code  sec,  1692),  v;hich 
consists  of  three  commissioners  who  are  appointed  by  the  Governor 
subject  to  the  consent  of  the  Senate,  and  who  hold  office  at  the 
pleasure  of  the  Governor,   (H,  ik   N,  Code  sec,  1700) 

As  noted  the  Mayor  of  San  Francisco  "shall  participate  in 
the  action  of  the  board  only  as  specifically  provided  by  this  part." 
The  part  referred  to  is  Part  1  of  Division  VI  of  the  Harbors  and 
Navigation  Code,   Division  VI  deals  v/ith  "Harbors  and  Ports"  and 
Part  1  thereof  x<d.th  "San  Francisco  Harbor,"   (H.  &  N,  Code,  sees, 
1690  -  3369) 

The  only  specific  provision  in  Part  1  for  participation  by 
the  Mayor  In  the  action  of  the  Board  is  found  in  section  2005,  above 
quoted,  which  provides  that  "contracts  shall  not  be  entered  into 
under  the  authority  of  this  article  without  the  consent  of  either 
the  Governor  or  mayor . "  The  article  referred  to  is  Article  2  (sees, 
2000  -  2007,  H.  &  N.  Code),  entitled  "Harbor  Embankment  and  Sea  Wall 
Construction,"  The  contracts  provided  for  in  sections  2000  -  2007 
are  for  construction  of  "the  sea  wall"  (sees,  2000,  2001,  2002,  20014., 
2007)  and  "for  dredging  a  channel  for  the  reception  of  the  rock 
required  for  the  construction  of  a  harbor  embankment,"   (sec,  2003) 
These  are  the  only  contracts  ul.ich  require  "the  consent  of  either 
the  Governor  or  the  mayor,"   (sec.  2006) 

All  other  contracts  of  the  Board  for  the  payment  of  money, 
or  creating  a  liability  for  its  payment,  require  only  the  signature 
of  all  three  of  the  commissioners  and  the  counter-signature  of  the 
secretary,   (sec,  1990,  H.  &  N,  Code) 

Contracts,  other  than  those  above  mentioned  (sees.  1990, 
2000  -  2007)  may,  "subject  to  the  direction  and  control  of  the 
board,"  be  executed  by  the  port  manager  who  is  the  executive  offi- 
cer of  the  Board.   (sec,  1732, 7(c),  H,  &  N.  Code) 

Under  section  2005  the  Mayor  of  San  Francisco  is  entitled 
to  at  least  ten  days'  notice  of  the  holding  of  any  meeting  of  the 
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Board  whose  purpose  Is  to  determine  whether  a  contract  shall  be 
let  for  the  construction  of  any  part  of  the  sea  wall,  or  for  dredg- 
ing a  channel  for  the  reception  of  rock  required  for  the  construc- 
tion of  a  harbor  embankment.   He  is  entitled  to  be  present  at  any 
such  meeting  and  to  take  part  therein  in  the  same  manner  as  any 
other  member  of  the  Board,  and  he  should  do  so.  He  is  not  entitled 
to  compensation  from  the  Board  for  such  participation.   The  Mayor 
and  the  three  coimlssioners  have  the  right  to  enter  into  such  con- 
tracts without  the  consent  of  the  Governor;  and  the  Governor  and 
the  three  commissioners  may  enter  into  such  contracts  without  the 
consent  cf  the  Mayor. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


GEB 

To:   Elmer  E.  Robinson,  Mayor 

City  and  County  of  San  Francisco 

200  City  Hall 

San  Francisco  2,  Calixornia 


f> 
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SUBJECT:      RULE  36   0?  THE  3IVIL  SERVICE  COi-LMISSIOiM    IN 
CONtrECTIGN  •"ITH  ".NGAGING   IN   OUTSIDE  \;ORK   BY 
CIVIL  SERVICE  EMPLOYEES. 

Dear  Sirs; 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
as  follows: 

REQUEST 

"The  District  Public  Works  Officer  of  the  Twelfth 
Naval  District,  Department  of  the  Havy,  has  requested  the 
writer  to  make  an  appraisal  of  certain  properties  in  Santa 
Clara  County  proposed  to  be  acquired  for  the  expansion 
of  Moffett  Field. 

"Provided  said  work  is  not  performed  during  the 
regular  hours  of  employment,  is  there  any  inhibition  in 
the  Charter  or  the  Civil  Service  rules  that  would  prohibit 
the  performance  of  saic'  appraisal  work?" 

0  P  I  1:  I  0  N 

The  Civil  Service  CoiTmission  has  adopted  Rule  #36  to  control 
outside  employTnent  of  civil  service  employees.   This  rule  was  orig- 
inally adopted  in  1933,  and  has  been  variously  modified  since  then. 
On  July  li^.,  I9IU1.  my  predecessor  upheld  this  rule  in  his  Opinion  No. 
3591.   On  November  20,  1951  (in  my  Opinion  No.  lj.6l)  I  stated  that  I 
was  in  full  accord  with  the  opi.iion  of  my  predecessor  that  Rule  36 
was  "well  within  the  rule-making  power  and  authority  of  the  Civil 
Service  Commission." 

The  general  rule-making  power  of  each  Board  or  Commission  ap- 
pointed by  the  Mayor  (which  includes  the  Civil  Service  Commission) 
appears  in  Section  19  (a)  of  the  Charter,  and  empowers  each  such 
board  or  commission, 

"(a)   To  prescribe  reasonable  rules  and  regulations 
not  inconsistent  with  this  charter  for  the  conduct  of  its 
affairs,  for  the  distribution  and  performance  of  its  business, 
for  the  conduct  and  government  of  its  officers  and  employees, 
and  for  the  administration,  custody  and  protection  of  property 
under  its  control  and  books,  records  and  papers  appertaining 
to  its  affairs.''   .... 

The  more  specific  rule-making  power  of  the  Civil  Service  Corn- 
mi  ssion  appears  in  Section  II4.I  of  the  Charter,  wherein  are  also  set 
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forth  the  "powers  and  duties  '  of  the  Civil  Service  Coin.nis3ion, 

The  opening  sentence  of  Section  l'^.l  of  the  Charter  specifies 
the  powers  and  duties  of  the  Civil  Service  Connission  as  follows: 

"The  civil  service  commission  shall  be  the  employ- 
ment and  personnel  department  of  the  city  and  county  .  .  .  " 

And  the  fourth  paragraph  of  Section  lij.!  of  the  Charter  pro- 
vides for  the  Commission's  rule-making  powers  as  follows: 

''The  commission  shall  adopt  rules  to  carry  out  the 
civil  service  provisions  of  this  charter,  and,  except 
as  otherwise  provided  in  this  charter,  such  rules  shall 
govern  applications;  examinations;  eligibility;  duration 
of  eligible  lists;  certification  of  eligibles;  appointments; 
promotions;  transfers;  resignations;  lay-offs  or  reduction 
in  force,  both  permanent  and  temporary,  due  to  lack  of  work 
or  funds,  retrenchment,  or  completion  of  worlc;  the  filling 
of  positions,  temporary,  seasonal  and  permanent;  classifica- 
tion; approval  of  payrolls;  aiid  such  other  matters  as  are 
not  in  conflict  with  this  charterT"" 

It  is  to  be  noted  that  the  Co.Tmission' s  rule-making  power  under 
this  charter  section  is  to  the  extent  necessary  to  carry  out  "the 
civil  service  provisions  of  this  charter";  this  is  further  emphasiz- 
ed by  the  itemization  of  certain  subjects  to  be  covered  by  rule,  and 
then  the  blanket  authority  of  the  Commission  to  adopt  rules  on  "such 
other  matters  (civil  service)  as  are  not  in  conflict  with  this 
charter. "  The  "civil  service  provisions"  referred  to  under  the 
rule-making  power  of  the  Commission,  of  course  empower  the  inaking 
of  rules  covering  the  provisions  incorporated  in  the  first  sentence 
of  this  charter  section, making  the  Civil  Service  Commission  the 
"employment  and  personnel  department  of  the  City  and  County." 

The  words  "employment"  and  "personnel,''  as  herein  used  are  not 
just  synonymous  with  'appointment''  to  a  civil  service  position,  but 
are  intended  to  cover  the  broader  field  of  relations  of  the  City  and 
County  of  San  Francisco  with  its  civil  service  employees,  and  the 
rule-making  power  of  the  Commission  naturally  encompasses  this 
larger  field, 

Enp-lish  V.  City  of  Long  Beach, 
77  C.A.  2d  59Lj.,  590. 

Rule  36  of  the  Civil  Service  Commission  reads  as  follows: 

"RULE  36:   HOLDING  OP  MORE  THAN  ONE  POSITION 

"Except  with  the  approval  of  the  Civil  Service  Commission 
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"as  herein  provided,  no  ■:erson  holding  a  position  under 
civil  service  appointment  in  this  jurisdiction  shall 
accept  any  employment,  position,  or  service,  in  or  out 
of  the  service  of  the  San  Francisco  municipal  government, 
in  which  he  is  required  to  perform  any  duties  and  for 
which  he  is  to  receive  any  compensation  in  any  form 
including  salary,  wage,  fee,  com-iission  or  emolument. 

■  "Such  persons  who  desire  to  accept  other  employment 
in  addition  to  their  regular  municipal  employment  must 
make  a  request  of  the  Civil  Service  Commission  for  such 
permission  on  a  form  provided  by  the  Commission.   The 
request  must  first  have  the  approval  and  affirmative 
recommendation  of  the  officer  having  appointive  power 
over  the  full  time  civil  service  position  of  the  employee 
who  is  making  the  request.   The  request  must  contain  a 
statement  reporting  the  nature  of  the  other  employment 
or  service  which  the  employee  desires  to  undertake  and 
the  duties  thereof;  the  usual  place  of  the  employment  or 
service;  the  approximate  total  number  of  hours  of  service 
required  of  the  employee  per  week,  end  the  work  schedule; 
and  the  name  of  the  person,  firm,  or  official  for  whom, 
or  under  whom,  the  service  is  to  be  performed  and  a  state- 
ment by  such  person  to  the  effect  that  he  understands  that 
the  employee  is  regularly  employed  in  the  city  and  county 
service  on  a  full  time  basis. 

"The  Civil  Service  Commission,  on  the  basis  of  in- 
vestigation and  report  by  the  Personnel  Director  and 
Secretary  shall  decide  whether  the  performance  of  the 
duties  of  the  other  employment  or  service  will  impair  the 
efficiency  of  such  employee  in  his  regular  civil  service 
employment  or  interfere  in  any  way  with  the  full  and  proper 
performance  of  the  duties  of  his  regular  civil  service 
position,  or  if  the  performance  of  the  other  service  may  be 
contrary  to  the  best  interests  of  the  city  service  in  any 
respect  or  may  lead  to  situations  which  would  reflect  dis- 
credit on  the  city  service.   If  in  the  opinion  of  the 
Commission  the  acceptance  of  such  other  service  by  such 
employee  would  in  any  manner  impair  the  efficiency  of  the 
employee  in  the  performance  of  his  regular  municipal  duties 
or  Interfere  therewith,  or  that  the  acceptance  of  the  other 
service  may  be  contrary  to  the  interests  of  the  city  service 
or  may  lead  to  situations  which  would  reflect  discredit  on 
the  city  service,  the  Commission  shall  deny  such  request. 
The  Commission  will  not  approve  any  request  to  accept  other 
service  v;hich  under  any  circumstances  will  require  more  than 
2I4.  hours  per  week  of  work  or  service  nor  any  request  which 
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"entails  any  duty  vhatsoever  of  the  employee  during  his 
regular  municipal  work  schedule. 

"The  Personnel  Director  and  Secretary  shall  withliold 
approval  of  the  salary  of  any  such  employee  who  accepts 
any  other  position,  employment  or  service,  except  in 
accordance  with  the  provisions  of  this  rule  and  the  ac- 
ceptance of  any  such  other  employment  or  service  except 
in  accordance  with  this  rule  shall  be  deemed  insubordina- 
tion and  subject  to  disciplinary  procedure  as  provided  in 
section  I5i4-  of  the  charter, 

"For  purposes  of  this  rule  the  term  'employment'  or 
'service'  when  used  in  connection  with  employments  or 
service  elsewhere  than  in  the  municipal  service,  includes 
also  positions  as  well  as  any  service  performed  or  to  be 
performed  by  an  employee  in  addition  to  that  performed  by 
him  In  his  regular  civil  service  position.   The  term 
'compensation'  me<^ns  any  form  of  r)ryment  in  cash  or  in 
kind  for  the  performance  of  services  rer idered  including 
salaries,  wages,  foes,  commissions  or  of ler  emoluments . 

"The  term  'employee'  when  used  in  connection  with  em- 
ployment within  the  city  and  county  govornment  means  also 
'officer,'  and  the  term  'position'  when  used  in  connection 
with  the  municipal  sei-'vice  means  also  'office.' 

"The  provisions  of  this  rule  do  not  apply  to  members  of 
the  Police  or  Fire  Departments." 

This  rule  is  quite  in  line  with  the  "rule"  upheld  in  the  case 
of  Bell  V.  ')istrict  Court.  Holyoke  (19lj.3),  5l  N.E.  2d  328,  l50  A.L.R. 
126,  annotated  at  page  12o,  wherein  a  rule  of  the  Holyyoke  Fire  De- 
partment providing  that  "no  member  shall,  during  his  time  off  duty, 
enter  the  employ  of  any  person,  firm  or  corporation  without  permis- 
sion of  the  Board  of  Fire  Commissioners"  was  upheld  and  a  fireman 
held  properly  suspended  for  a  violation  thereof. 

In  this  connection  the  case  of  Haymgn  v.  City  of  Los  Angeles, 
17  C.A.  2d  6714-,  679,  is  of  particular  interest  as  it  holds,  with 
relation  to  general  miscellaneous  civil  service  employees  that  the 
Board  of  Civil  Service  Commissioners  of  Los  Angeles  has  a  right  to 
exercise  a  reasonable  supervision  over  its  civil  service  employees 
to  the  end  that  proper  discipline  may  be  maintained,  and  that  activ- 
ities among  Civil  Service  employees  bo  not  allowed  to  disrupt  and 
impair  the  public  service.   As  a  matter  of  fact,  the  court  went  on 
to  say  that  that  was  not  only  its  rif-ht  but  its  duty,  and  in  the 
exercise  of  this  duty  it  must  be  allowed  wide  discretion. 
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Rule  36  of  our  Civil  Service  Commission  provides  in  effect  that 
before  a  civil  service  employee  may  accept  outside  employment  (as 
that  term  is  defined  In  the  rule),  he  must  obtain  approval  thereof 
from  the  Civil  Service  Contiiission,  and  that  his  request  for  approval 
must  first  have  the  approval  and  affirmative  recommendation  of  the 
officer  having  appointive  power  of  the  full-time  civil  service  pos- 
ition of  the  civil  service  employee  v;ho  is  making  the  request. 

It  then  goes  on  to  provide  that  the  Civil  Service  Comraission 
shall  determine  whether  the  perforiaance  of  the  duties  of  the  other 
employment  or  service  would  impair  the  efficiency  oT  such  employee 
in  his  regular  civil  sei'vico  employment,  or  interfere  in  any  way 
with  the  full  and  proper  performance  of  the  duties  of  his  regular 
civil  service  position,  or  if  the  performance  of  the  other  service 
may  be  contrary  to  the  '^est  Interests  of  the  city  service  in  any 
respect,  or  may  lead  to  situations  which  may  reflect  discredit  on 
the  city  service. 

And  if,  in  the  oninion  of  the  Civil  Service  Co.'vilssion,  the  ac- 
ceptance of  the  outside  employment  by  such  employee  would  impair  the 
efficiency  or  Interfere  with  the  nerf ornionce  of  the  duties  of  the 
regular  civil  service  nosition,  or  would  be  contrary  to  the  best 
Interests  of  the  city  service,  or  load  to  situations  which  would 
reflect  discredit  on  the  city  service,  as  above  set  forth,  then  the 
Commission  shall  deny  such  request.   Further,  the  rule  provides 
that  the  Commission  will  not  approve  any  request  to  accept  other 
service  which,  under  any  circumstances,  will  require  more  than  2I4. 
hours  per  week  of  work  or  service,  or  any  request  which  entails  any 
duty  whatsoever  of  the  employee  during  his  regular  municipal  work 
schedule. 

Of  course,  neither  the  officer  having  appointive  power  over 
the  full  time  civil  service  position  of   the  civil  service  employee, 
nor  the  Civil  Service  Commission,  can  arbitrarily,  capriciously,  or 
whimsically  refuse  to  submit  or  approve  the  request.   V'hlle  they 
do  exercise  wide  discretionary  powers  on  this  question,  it  is  not 
an  unlimited  discretion,  and  if  permission  is  not  to  be  given,  a 
valid  reason  why  not,  must  exist. 

Allen  V.  McKinley,  I8  Cal.  2d 

6^7,  706. 

You  are  therefore  advised  that  if  the  contemplated  other  em- 
ployment involves  the  payment  of  compensation,  then  application 
would  have  to  be  made  to  the  Civil  Service  Commission  (vdth  the 
prior  approval  and  affirmative  recomraendation  thereof  by  the  Chief 
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Administrative  Officer,  in  this  instance)  and  permission  obtained 
from  the  Civil  Service  Co^imission  before  accepting  any  such 
outsido  employment,  under  the  provisions  of  Rule  36  of  the  Civil 
Service  Comtnission. 

You  are  thus  advised  in  connection  v;ith  your  inquiry  as 
submitted. 

Respectfully  submitted, 

DION  R.  HOT,?I 
City  Attoruay 


TO;   f-Ir.  Eugene  J.  Pior^inn 
Director  of  Property 
375  City  Kail 
San  Frsiicisco  2 

ccs:  Civil  Service  Commission 

Mr,  Harry  D.  Ross 

Chief  Administrative  Officer 


NSW 


OPINION  NO.    700 
May  28,    1953 

SUBJECT:      DELEGATION   OF  AUTHORITY  TO  THE   PUBLIC  VJELF'ARE 
COMMISSION   TO  GRANT    HiMERGENCY  RELIEF  TO 
DEPENDENT  NON-RESIDENTS. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"The  Finance  Com-nittee  would  appreciate  your  opinion 
as  to  whether  the  Board  of  Supervisors  may  properly  dele- 
gate, to  the  Public  ^velfare  Coiiiraission,  authority  to  grant 
extensions  of  einergency  relief  to  dependent  non-residents 
upon  re-application  thorefor  without  the  necessity  for 
review  or  action  of  any  character,  in  connection  there- 
with by  the  Board  of  Supervisors." 

OPINION 

Section  7»1  of  the  VJelfare  and  Institutions  Code,  enacted 
In  195l#  provides  as  follows: 

"The  authority  of  a  coianty  board  of  supervisors 
to  grant,  deny,  terminate,  increase  or  decrease  aid 
as  provided  in  .  .  .  Chapter  2  of  Division  l|.  .  .  . 
of  this  cod©  may  be  exercised  by  an  agent  when  duly 
authorized  by  resolution  of  such  board." 

Chapter  2  of  Division  1|  is  entitled  County  Aid  and  Relief 
to  Indigents. 

In  1939  Bill  No.  123,  Ordinance  No.  121,  was  passed  by  the 
Board  of  Supervisors  regulating  the  granting  of  relief  to  non-resi- 
dent indigents.   This  ordinance  was  amended  in  19^1-6  in  Bill  No,  ij.027, 
Ordinance  No.  3875#  which  provides: 

"Section  3.   Said  Public  ^ielfare  ComiTiiesion 
may  grant  emergency  relief  to  a  dependent  non- 
resident of  the  City  and  County  of  San  Francisco 
but  not  for  a  period  longer  than  one  calendar 
month  in  addition  to  the  month  in  which  aid  is 
first  granted.   However,  the  Board  of  Supervisors 
shall  have  the  power  thereafter  to  extend  the 
period  of  granting  of  said  relief  when  the  neces- 
sity for  such  extension  snail  appear  to  said 
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Board  by  report  from  the  Public  Vielfare  Commission, 
but  in  no  ovent  shall  the  extension  of  relief  be 
granted  by  said  Board  for  a  loiiger  period  than  two 
calendar  months  for  each  extension  of  time." 

Inasmuch  as  Section  7»1  allows  the  Board  of  Supervisors  to 
delegate  to  an  agent  the  authority  to  grant,  deny,  terminate,  increano 
or  decrease  aid  under  the  indigent  section  of  the  Vielfare  and  Insti- 
tutions Code  and  inasmuch  as  Ordinance  No.  3875  delegates  such 
authority  to  the  Public  VJelfare  Commission  subject  to  limitations 
of  review  by  the  board  of  Supervisors,  it  is  legal  for  the  Board  of 
Supervisors  to  amend  Ordinance  No.  3875  so  as  to  delegate  to  the 
Public  Welfare  Cominission  authority  to  grant  aid  to  non-resident 
indigents  under  the  Indi^^ent  Aid  Act  without  the  necessity  of 
review  or  action  by  the  Board  of  Supervisors. 

The  question  of  the  legality  of  this  procedure  has  been 
answered  here  .in  the  affirmative.  VJhether  such  delegation  of 
authority  is  legislatively  desirable  or  proper  is,  of  course,  a  matter 
for  the  discretion  of  the  Board  of  Supervisors. 

Respectfully  sub.nitted. 


DION  R.  HOLM 
City  Attorney 


To:   John  R.  McGrath 

Clerk  of  the  Board 

Board  of  "Supervisors 

235  City  Hall 

San  Francisco  2,  California 


AGS 


OPINION  NO.    701 
June   1,    1953 


SUBJECT:      TO  VdAl  EXTENT,    IF  ANY,    CAN   IT   BE   PROVIDED, 

UNDER  LOCAL  LAV,  WHAT  SHALL  CONSTITUTE  EVIDENCE 
Airo  UPON  WHICH  PARTY  TO  AN  ACTION  SHALL  DEVOLVE 
THE  BURDEN   OF    PROOF 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"To  what  extent,  if  any,  can  it  be  provided, 
under  local  law,  what  shall  constitute  evidence 
and  upon  which  party  to  an  action  shall  devolve 
the  burden  of  proof?" 

OPINION 

1,   Constitutionality  Generally, 

The  validity  of  the  type  of  legislation  to  which  you  refer 
(creating  statutory  presumptions)  has  been  generally  sustained  as 
against  the  claim  that  it  offends  against  constitutional  guaran- 
ties, principally  the  equal  protection  and  due  process  clauses  of 
the  ll+th  Amendment,  provided  there  is  a  rational  connection  be- 
tween the  facts  proved  and  those  presumed. 

The  general  rule,  supported  by  a  wealth  of  authority,  is  that 
"it  is  competent  for  a  legislative  body  to  provide  by  statute  or 
ordinance  that  certain  facts  shall  be  prima  facie  or  presumptive 
evidence  of  other  facts,  if  there  is  a  natural  and  rational  eviden- 
tiary relation  between  the  facts  proved  and  those  presumed;  such 
statutes  or  ordinances  are  within  the  well-settled  powers  of  a 
legislative  body  to  change  the  rules  of  evidence  and  do  not  in- 
fringe upon  the  rights  of  the  judiciary  or  violate  any  other  pro- 
visions of  federal  or  state  constitutions,"  {$1   ALR  1139  at  page 
1114.1,  col.  1;  86  A.L.n.  179,  l80;  162  A.L.R.  k9S,    001;  cf.  l62 
A.L.R.  1168;  People  v.  Cockrill,  62  Cal,  App,  22,  I4.O,  affirmed  in 
268  U.S.  258,  69  L.  ed.  9kM.,   k5   S.  Ct,  L|.90;  Paiva  v.  California 
Door  Co.,  7$  Cal,  Aop.  323,  333;  People  v.  Assoc.  Oil  Co.,  211  Cal. 
93,  109;  People  v.  Bullock,  123  C.A.  299.  302-303;  People  v,  Mor- 
rison, 125  C.A.  2^2,  2t)6-288;  People  v,  Lenore,  139  C.A.  kO,   1|1; 
People  V,  Fitzgerald,  llj.  C,A.  2d  IbO,  191-196;  People  v.  Osaki,2Q9 
Cal.  169,  176-195;  People  y.  Bigman.  38  C.A.  2d  773,  776-779;  16 
C. J. S.  /Constitutional  Law/  sec.  269,  pp.  688-689;  sec.  621,  pp. 
126l-12i6i4.;  12  Am.  Jur.  /Constitutional  Law/,  sec.  552,  PP.  2kh-2i\.9) 

In  People  v.  Pay  Less  Drug  Store,  25  Cal,  2d  IO8,  a  statute 
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/the  Unfair  Practices  Act/  made  it  unlawful  to  sell  any  product  at 
leas  than  cost  for  the  purpose  of  injuring  oompetltcrs  rr  destroy- 
ing competition.   It  declared  further  that  proof  of  one  or  more 
acta  of  selling  below  cost,  together  with  proof  of  the  Injurious 
effect  of  such  acts,  "shall  be  presumptive  evidence  of  the  purpose 
or  Intent  to  injure  competitors  or  destroy  competition."  The  stat- 
ute made  provision  for  certain  exceptional  circumstances  when  sales 
below  cost  could  lawfully  be  made  (close  out  sales,  etc.).   The 
California  Supreme  Court  held  the  law  valid.   It  declared  (25  Cal. 
2d  at  pp.  1114.-115)  : 

"Proof  of  Injurious  effect  la  permitted  to  be  shown 
with  the  proof  of  sales  below  cost  as  presumptive  or 
prima  facie  evidence  that  the  requisite  Intent  existed. 
The  obvious  and  only  effect  of  this  provision  is  to 
require  the  defendants  to  go  forward  with  such  proof 
as  would  bring  them  within  one  of  the  exceptions  or 
which  would  negative  the  prima  facie  showing  of  wrong- 
ful Intent,   They  .^lay  present  facts  showing  that  they  were 
within  the  express  exceptions  regardless  of  actual  intent; 
or  they  may  Introduce  evidence  of  another  necessity  not 
expressly  included  to  show  that  sales  were  made  in  good 
faith  and  not  for  the  purpose  of  injuring  competitiors 
or  destroying  competition.  .  .  . 

"A  statutory  requirement  that  the  defendant  go  forward 
with  evidence  to  rebut  a  prima  facie  showing  of  guilty 
intent  from  proof  of  specified  facts  is  permissible  when 
the  result  has  some  rational  relation  to  those  facts  and 
the  defendant  is  given  a  fair  opportunity  to  meet  it  by 
evidence.   (Morrison  v.  California,  291  U.S.  82,  88  /5lj.  S.Ct. 
281,  78  L.Ed.  66k/.)   That  case  designates  as  the  test  of 
permissibility  tnat  'The  state  shall  have  proved  enough  to 
make  it  Juat  for  the  defendant  to  be  required  to  repel  what 
has  been  proved  with  excuse  or  explanation,  or  at  least  that 
upon  a  balancing  of  convenience  or  of  the  opportunities  for 
knowledge  the  shifting  of  the  burden  will  be  found  to  be  an 
aid  to  the  accuser  without  subjecting  the  accused  to  hard- 
ship or  oppression. '  Our  statute  does  not  withdraw  from  the 
accuser  the  burden  of  proving  a  violation,  nor  does  It 
deprive  the  defendant  of  the  benefit  of  the  presumption  of 
innocence.   Here  there  was  a  manifest  disparity  in  conven- 
ience of  proof  and  opportunity  for  knowledge  as  between  the 
plaintiff  and  the  defendants.   The  defendants  were  in  the 
better  position  to  know  the  Intent  and  purpose  of  their 
conduct,  which  it  might  be  difficult  for  the  plaintiff  to 
prove.   The  Legislature  merely  enacted  into  law  what  is 
common  in  human  experience,  that  when  a  person  causes  injury 
by  his  acts  he  should  be  deemed  to  Intend  such  consequences 
unless  he  can  excuse  or  explain  his  conduct  by  facts  showing 
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"that  he  had  an  Innocent  Intent.   It  was  so  enacted  to 
avoid  the  possible  conclusion  that  the  accuser,  from  whom 
the  defendants'  purpose  Is  generally  concealed,  must  pro- 
duce affirmative  evidence  of  guilty  Intent  in  every  situa- 
tion in  order  to  make  out  a  prima  facie  case  of  violation 
of  the  act.   After  proof  of  the  sales  below  cost  and  In- 
Jury  resulting  therefrom,  there  is  no  undue  hardship  cast 
upon  the  defendants  to  require  them  to  come  forward  with 
evidence  of  their  true  Intent  as  against  the  prima  facie 
showing,  or  with  evidence  which  wl  11  bring  them  within  a 
specified  exception  in  the  act.   The  power  to  enact  such  a 
provision  in  appropriate  cases  has  been  upheld  in  this 
state.  (Citing  oases.)   In  People  v.  Osaki,  supra,  /?09 
Cal,  1697»  this  court  reviewed  the  question  fully  and 
recognized,  in  accord  with  the  decisions  of  the  United 
States  Supreme  Court,  that  to  place  upon  the  defendant 
the  duty  of  introducing  facts  peculiarly  within  his  know- 
ledge, and  hidden  from  discovery  by  others,  was  not  in- 
consistent with  the  presumption  of  innocence  and  was  con- 
sistent with  all  the  constitutional  protections  including 
the  right  of  an  accused  not  to  be  a  witness  against  himself." 

In  People  v.  Scott,  2k   Cal, (2)  71k>    779-783,  the  Court  con- 
sidered the  Dangerous  Weapons  Control  Act  of  1923,  section  13 
(Cal.  Stats.  1923,  page  702;  Deerlng's  General  Laws,  Act  1970) 
which  forbade  tampering  with  the  identification  marks  on  firearms 
and  made  possession  of  a  firearm  whose  marks  of  identification  had 
been  tampered  with  prima  facie  evidence  that  the  tampering  was 
done  by  the  possessor.   The  Court  held  that  this  statute  did  not 
violate  the  due  process  clause,  and  affirmed  a  judgment  of  con- 
viction.  Said  the  Court  (2i\.   Cal,  2d  at  pp.  781-783): 

"Presumptions  like  that  in  the  California  statute,  based 
on  the  possession  of  a  sinister  thing,  are  traditional 
in  criminal  legislation,  which  frequently  imposes  on  the 
possessor  of  contraband  goods  the  burden  of  explaining 
that  he  did  not  acquire  or  use  them  unlawfully.   (Citing 
and  discussing  many  cases.)   

"There  is  nothing  unreasonable  in  requiring  the  possessor 
to  explain  when  and  how  he  came  into  possession  of  a 
firearm  whose  marks  of  identification  have  been  tampered 
with.   The  presumption  does  not  impose  on  him  the  burden 
of  proving  who  committed  the  crime,  nor  does  it  require 
him  to  persuade  the  Jury  of  his  Innocence.   He  must  merely 
go  forward  with  evidence  to  the  extent  of  raising  a  reason- 
able doubt  that  he  tampered  with  the  identification  marks. 
'Ihen  he  has  done  so,  he  enjoys  the  benefit  of  the  presumption 
of  Innocence,  and  it  is  then  incumbent  on  the  prosecution 
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"to  establish  his  guilt  beyond  a  reasonable  doubt. 
(Citing  cases) ." 

Following  are  examples  of  legislation  creating  statutory  pre- 
sumptions and  shifting  the  burden  of  proof,  which  have  been  sus- 
tained by  the  United  States  Supreme  Court: 

In  Adams  v.  ITew  York.  192  U.S.  585,  k^   L.ed.  575i  2k   S.  Ct. 
372,  a  state  statute  made  it  an  offense  knowingly  to  possess 
lottery  slips  and  provided  that  possession  should  be  presumptive 
evidence  of  possession  thereof  knowingly.   The  statutory  presump- 
tion was  sustained. 

In  Hawes  v.  Georf^ia,  258  U.S.  1,  66  L.ed.  l|31.  i|-2  S.  Ct.  201;, 
the  statutory  offense  was  that  of  knowingly  permitting  a  still  upon 
the  defendant's  premises.   The  statute  provided  that  when  distilling 
apparatus  was  found  on  the  premises  this  should  be  prima  facie 
evidence  that  the  person  in  actual  possession  had  knowledge  of  its 
existence.   The  defendant's  premises  were  a  farm  on  which  a  still 
was  found.   The  Court  sustained  the  presumption,  holding  that  the 
inference  so  accorded  with  cominon  experience  that  a  statutory  pro- 
vision scarcely  was  necessary  to  shift  the  burden  of  proof. 

In  Pong  Yue  Ting  v.  United  States,  lk9   U.S.  698,  37  L.ed.  905, 
13  S.Ct.  1016,  an  Act  of  Congress  was  involved  which  required  ©very 
Chinese  alien  within  one  year  to  procure  from  the  Collector  of 
Internal  Revenue  a  certificate  of  residence  and  made  it  the  duty 
of  such  alien  to  produce  the  certificate  on  request.   Any  officer 
was  authorized  to  arrest  a  Chinese  alien  failing  to  produce  the 
certificate  on  request  and  to  hold  him  for  deportation.   The  Act 
placed  on  the  alien  the  burden  of  proving  at  the  deportation  hear- 
ing his  residence  and  of  excusing  his  failure  to  procure  a  certifi- 
cate.  The  Court  held  that  failure  to  have  in  his  possession  the 
certificate  the  law  required  him  to  have  gave  rise  to  a  natural 
inference  of  intentional  failure  to  procure  it  or  unlawful  resi- 
dence in  the  country  which  precluded  his  procuring  it,  and  that  in 
such  a  situation  the  shifting  to  the  alien  of  the  burden  of  ex- 
planation imposed  no  unreasonable  hardship  upon  him. 

In  Yee  Hem  v.  United  States.  268  U.S.  178,  69  L.ed.  90lj.,  I4.5 
S.  Ct.  I4.7O  an  Act  of  Congress  prohibited  importation  of  opium 
except  under  Treasury  regulations  and  the  latter  forbade  importa- 
tion of  smoking  opium.   The  statute  made  it  an  offense  knowingly 
to  conceal  opium  illegally  imported  and  threw  upon  a  defendant, 
found  in  possession  of  smoking  opium,  the  burden  of  showing  that  he 
had  not  acquired  it  through  illegal  importation.   The  Court  sus- 
tained the  presumption  on  the  ground  that  no  lawful  purchase  of 
smoking  opium  could  occur  in  the  country  and  that,  therefore,  pos- 
session gave  rise  to  sinister  implications.   It  concluded  it  was 
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not  unreasonable  to  create  a  presumption  of  unlawful  Importation  as 
the  source  of  the  commodity  the  possession  of  which  the  defendant 
concealed. 

In  Casey  v.  United  States,  276  U.S.  [|.13.  72  L.ed.  632,  [^.8 
S.  Ct.  373>  the  offenses  created  by  Act  of  Congress  were  the  pur- 
chase or  sale  of  morphine  from  packages  not  stamped  with  an  Inter- 
nal Revenue  tax  stimp.   The  defendant  was  charged  with  a  purchase 
from  such  a  package.   The  evidence  showed  that  he  dispensed  the 
drug  in  clandestine  fashion  and  not  from  a  stamped  package.   In 
these  circumstances,  the  Court  held  that  the  presumption  created 
by  the  statute  that  a  sale  of  morphine  from  an  unstamped  package 
should  be  prima  facie  evidence  of  a  similar  purchase  was  not  un- 
reasonable or  beyond  the  realm  of  common  experience. 

The  foregoing  United  States  Supreme  Court  cases  were  reviewed 
and  approved  in  Tot  v.  United  States,  319  U.S.  [j.63,  63  S.  Ct.  12^1, 
87  L.  ed.  1519,  where,  however,  the  particular  statutory  presump- 
tion v;as  held  invalid.   The  statute  there  /the  Federal  Firearms 
Act7  provided: 

"It  shall  be  unlawful  for  any  person  who  has  been 
convicted  of  a  crime  of  violence  or  is  a  fugitive 
from  justice  to  receive  any  firearm  or  ammunition 
which  has  been  shipped  or  transported  in  interstate 
or  foreign  commerce,  and  the  possession  of  a  firearm 
or  ammunition  by  any  such  nerson  shall  be  presumptive 
evidence  that  such  firearm  or  ammunition  was  shipped 
or  transported  or  received,  as  the  case  may  be,  by 
such  person  in  violation  of  this  Act," 

The  Court  pointed  out  that  "a  statutory  presumption  cannot  be  sus- 
tained if  there  be  no  rational  connection  between  the  fact  proved 
and  the  ultimate  fact  presumed,"  and  decided  that  proof  of  the  ac- 
cused's prior  conviction  of  a  crime  of  violence  nnd  his  present 
possession  of  a  firearm  or  ammunition,  did  not  establish  any 
rational  connection  v/ith  the  facts  presumed  under  the  statute,  to 
wit,  (1)  that  the  firearm  or  amiHunition  had  been  received  by  him 
In  interstate  or  foreign  commerce,  and  (2)  that  such  receipt  had 
occurred  after  July  30,  193Q»  the  effective  date  of  the  statute. 
It  held  further  th^t  the  more  fact  that  the  accused  could  more 
easily  disprove  the  facts  presumed  than  the  Government  could  prove 
them  (without  the  aid  of  the  presumption),  would  not,  in  the  ab- 
sence of  the  required  "rational  connection,"  sustain  the  validity 
of  the  statute. 

It  is  true  that  one  early  California  decision,  In  re  Hong 
Hane  /I89^,  IO8  Cal.  68O,  held  a  Los  Angeles  ordinance  declaring 
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It  unlawful  for  any  person  to  have  In  his  possession  any  lottery 
ticket  unless  it  be  shown  that  such  possession  is  innocent  or  for 
a  lawful  Durpose,  was  violative  of  constitutional  rights  and  in- 
valid because  it  assumed  to  overthrow  the  presumption  of  innocence 
and  to  put  upon  the  defendant  the  burden  of  showing  that  such 
possession  was  lawful  or  innocent.   (Compare  Adams  v.  New  York, 
supra,  192  U.S.  585,  k^   L.  Ed.  575.  2h   S.  Ct.  372,  where  sirillar 
legislation  was  held  valid.) 

However,  the  California  Supreme  Court  in  Ex  Parte  McClaln 
/T90l7i  134  Cal.  110,  held  valid  a  San  Francisco  ordinance  making 
It  unlawful  for  any  person  to  have  In  his  possession  any  lottery 
ticket.   There  was  no  express  provision  that  innocent  possession 
or  possession  for  a  lawful  purpose  was  not  a  violation  of  the  or- 
dinance.  The  Court,  nevertheless,  held  that  section  11  of  Article 
XI  of  the  State  Constitution  gave  the  city  in  the  exercise  of  its 
police  powers  authority  to  enact  such  an  ordinance  and  held  that  it 
was  neither  unreasonable  nor  oppressive.   Answering  the  contention 
that  under  the  ordinance  as  written,  that  is,  without  any  except- 
ions, there  could  be  found  guilty  a  blind  man  Into  whose  hand  such 
a  ticket  had  been  thrust,  or  an  Innocent  person  into  whose  pocket 
one  had  been  slipped,  or  even  a  peace  officer  who  had  taken  pos- 
session of  the  criminatory  evidence  in  making  an  arrest,  the  Court, 
citing  and  quoting  from  prior  decisions,  pointed  out  that,  "Gener- 
al terms  should  be  so  limited  in  their  application  as  not  to  lead 
to  Injustice  or  oppression,  or  an  absurd  consequence.   It  will 
always  be  presumed  that  the  legislature  Intended  exceptions  to  its 
lanruare  v;hlch  would  avoid  results  of  this  character.   The  reason 
of  the  law  in  such  cases  should  prevail  over  its  letter."   (Em- 
phasis added.)   In  other  v;ords,  the  Court  in  the  McClaln  case,  by 
implication,  found  In  the  San  Francisco  ordinance  the  necessary  ex- 
ceptions which  the  Los  Angeles  ordinance,  considered  in  In  Re  V.^ong 
Hane,  expressly  set  forth.   Thus  the  very  language  present  in,  and 
held  to  Invalidate,  the  ordinance  in  In  re  b'ong  Hane,  supra,  was 
read  into  the  ordinance  in  the  McClaln  case  to  sustain  its  validity. 
Recognizing  an  inconsistency  between  this  holding  and  the  decision 
in  In  re  V'ong  Hane,  the  Court  in  the  McClaln  case  said  (13^1-  Cal. 
at  p.  113): 

"In  the  case  of  People  v.  '"onp:  Hane,  108  Cal.  680,  the 
attention  of  the  court  was  directed  more  particularly 
to  the  requirements  of  the  ordinance  which  seemed  to 
exact  from  the  defendant  proof  of  his  Innocence.   If  a 
variance  shall  be  thought  to  exist  between  the  views 
there  expressed  and  those  here  announced,  it  need  but 
be  said  that  the  foregoing  enunciates  a  sound  principle 
of  statutory  construction," 
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In  Ex  Parte  McClain,  supra,  the  Supreme  Court  also  declared 
{13k   Cal.  at  page  112)  : 

"The  statute-books  of  this  and  other  states  abound  In 
provisions  for  the  protection  of  fish  and  game,  and 
amongst  them  is  commonly  found  a  law  making  it  penal  for 
one,  within  certain  designated  months,  'to  have  in  his 
possession'  fish  or  game  of  prescribed  kinds.   In  such 
laws  it  Is  not  the  purpose  of  the  possession,  but  the 
fact  of  possession,  which  prima  facie  establishes  the 
offense.  And  so,  while,  in  their  construction  of  the 
game  laws,  courts  have  differed  as  to  their  scope--3ome 
holding  that  the  defendant  was  exculpated  if  he  showed 
thrt  the  game  in  his  possession  was  killed  without  the 
boundaries  of  the  state,  others  holding  that  It  applied 
equally  to  game  so  de3troyed--in  all  cases  there  has  been 
an  agreement  by  the  courts  that  the  fact  of  possession 
prima  facie  evidenced  a  "'violation  of  the  act.'" 

It  is  apparent  that  the  holding  and  language  of  Ex  Parte 
McClain  are  not  consistent  v.'ith  In  re  VJong  Hane,  and  in  a  note  In 
16  Cal,  Law  Review,  page  53^,  note  12,  it  is  stated  that  Ex  Parte 
McClain,  supra,  ''considered  and  limited  to  its  partlcular"Tacts'' 
the  case  of  In  Re  17ong  Hane.   This  note  also  points  out  that 
"Other  states  have  held  legislation  valid  making  the  possession  of 
/Totter^Z  tickets  prima  facie  evidence  of  an  intent  to  sell  them." 

The  Oregon  Supreme  Court  followed  In  Re  ^./ong  Hane  in  the  case 
of  Ex  Parte  Kameta,  36  Or.  251,  60  Pac.  391;,  395.  78  Am. St. Rep. 
775»  and  it  v;as  cited  with  approval  in  Cohen  v,  St.  Louis  Merchants 
Bridge  Terminal  Railway  Co.  193  Ho.  App.  69,  75,  101  i^.^'.  1050, 
1002,  col.  1.  McQuillin  on  Municipal  Corporations,  3rd  ed..  Vol.  9, 
page  660  section  27.14.5*  rote  l5»  cites  In  Re  '  ong  Hane,  supra,  to 
the  point  that:   "V'ithout  express  authority  the  general  rules  of 
evidence  or  procedure  cannot  be  changed  by  ordinance  by  a  municipal 
corporation.    (Emphasis  added.) 

See  also  McQ.uillin  on  Municipal  Corporations,  3rd  ed,,  Vol.  5» 
page  570,  sec.  19.33*  note  l8,  citing  In  Re  "ong  Hane,  supra,  to 
the  effect  that:   "An  ordinance  making  it  a  misdemeanor  to  have 
possession  of  a  lottery  ticket  unless  the  possessor  can  show  his 
possession  as  lav;ful.  Is  unconstitutional;  the  ordinance  puts  the 
burden  of  proving  innocence  upon  the  accused  thus  changing  a  funda- 
mental rule  of  evidence,  which  the  municipality  cannot  do." 

In  Re  V'ong  Hane,  supra,  has  been  cited  in  the  dissenting 
opinions  in  People  v.  Troche,  206  Cal.  35*  62  (dissenting  opinion 
by  Ifr,  Justice  Preston)  and  People  v.  Scott,  supra,  21^.   Cal.  (2) 
77ht    793  (i^Ir.  Justice  Carter  dissenting  and  quoting  from  the 
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dissent  of  Mr.  Justice  Preston  in  People  v.  Troche,  supra).  Other 
than  as  noted  In  re  ^''onp  Hane  has  not  been  cited,  much  less  follow- 
ed, on  the  Doint  at  issue. 

It  is  believed  that  the  reasoning  of  In  re  V'ong  Hane  is  clear- 
ly invalid  in  view  of  the  many  later  cases  sustaining  the  validity 
of  oenal  statutes  and  ordinances  which  make  proof  of  certain  facts 
prima  facie  evidence  of  a  violation  of  law  and  put  the  burden  of 
exculpation  on  the  defendant  (51  A.L.R.  at  11[;1,  et  seq.;  86  A.L. 
R.  at  l60;  162  A.L.R.  at  501;  People  v.  Scott,  supra;  People  v. 
Pay  Less  Drug  Stores,  supra).   An  example  of  such  a  statute, 
familiar  to  most  motorists,  is  section  511  of  the  California 
Vehicle  Code  which,  in  criminal  prosecutions,  makes  speeds  in  ex- 
cess of  certain  prima  facie  limits  "unlawful  unless  the  defendant 
establishes"  that  his  speed  conformed  to  the  general  provisions 
of  Vehicle  Code  Sec.  510. 

In  People  v.  Fitzgerald,  ll^.  C.A.  2d  l80,  196  (cert,  den.  299 
U.S.  593) ,  the  Court  said: 

"During  the  entire  trial  in  such  cases  the  burden  of 
proving  the  defendant  guilty  beyond  a  reasonable  doubt 
never  shifts,  but  is  always  upon  the  prosecution.   In 
effect,  a  oresuuiption  of  this  character  may  be  charac- 
terized as  a  substitute  for  evidence,  but  it  does  not 
operate  to  destroy  the  presumption  of  innocence,  though 
it  may  bo  weighed  by  the  jury  against  such  presumption. 
Such  presumptions  are  to  be  considered  by  the  jury  in 
the  same  manner  as  any  proven  facts  before  it."   (Em- 
phasis Court's.) 

This  reasoning  clarifies  the  point  with  which  the  Court  in 
the  Wong  Hane  case  had  difficulty,  namely,  reconciling  the  statu- 
tory Dresumption  with  the  presumption  of  innocence.   (See,  also, 
People  v.  Scott,  suprc,  2U.   Gel.  2d  77U,  783,  top;  People  v.  Pay 
Less  Dru£  Store,  supra,  25  Cal.  2d  108,  llU.) 

It  also  illustrates  that  the  expression  "burden  of  proof",  if 
used  in  a  penal  ordinance  of  the  typo  under  discussion,  v/ill  be 
construed  as  imposing  on  the  defendant  only  "the  burden  of  explain- 
ing" (People  V.  Scott,  supra,  2k   Cal.  2d  77U,  78l),  and  requiring 
him  merely  to  "co  forward  with  the  evidence"  ( Puoole  v.  Pay  Less 
Drug  Store,  supra,  25  Cal.  2d  IO8,  lll^,  middle),  and  it  will  al- 
ways (because  of  the  constitutional  guaranty  of  trial  by  jury  in 
a  criminal  case)  bo  for  the  jury  to  determine  whether  on  the 
whole  case,  including  the  defendant's  showing  or  lack  of  it,  the 
prosecution  has  proved  its  caso  beyond  a  reasonable  doubt. 
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2#   San  Francisco's  Power  To  Enact  Legis- 

latlon  Creatln  Rebuttable  Presumptions, 

San  Francisco,  in  common  v/ith  all  other  cities,  towns,  and 
counties  in  California,  possesses  the  powers  granted  by  Article  XI, 
section  11,  of  the  California  Constitution,  which  reads: 

"Sec.  11.   Any  county,  city,  tovm,  or  township 
may  make  and  enforce  vfithin  its  limits  all  such 
local,  police,  sanitary  and  other  regulations  as 
are  not  in  conflict  with  general  laws," 

In  addition  San  Francisco  is  a  chartered  city  and  county  and 
possesses  addicional  powsrs  in  the  realm  of  municipal  affairs. 
Section  8  of  Article  XI  of  the  California  Constitution,  as  amended 
in  191U,  provides  in  material  part: 

"it  shall  be  competent  in  any  charter  framed 
under  the  authority  of  this  section  to  provide 
that  the  municipality  governed  thereunder  may 
make  and  enforce  all  laws  and  regulations  in 
respect  to  mxinicipal  affairs,  subject  only  to 
the  restrictions  and  limitations  provided  in 
their  several  charters,  and  in  respect  to  other 
matters  they  shall  be  subject  to  general  laws." 

Section  6  of  Article  XI  of  the  California  Constitution,  as 
amended  In  191l4.»  similarly  provides  that  cities  and  towns  theretofore 
or  thereafter  organized,  by  creating  nev^;  charters  or  by  amending  ex- 
isting charters,  can  become  empowered  "to  make  and  enforce  all  lavs 
and  regulations  in  respect  to  municipal  affairs,  subject  only  to  the 
restrictions  and  limitations  provided  in  their  several  charters,  and 
in  respect  to  other  matters,  they  shall  be  subject  to  and  controlled 
by  general  laws," 

Section  2  of  the  charter  of  the  City  and  County  of  San  Francisco 
provides: 

"The  city  and  county  may  make  and  enforce  all  lavfs, 
ordinances  and  regulations,  necessary,  convenient,  or 
incidental  .td  the  exercise  of  all  rights  and  powers 
in  respect  to  its  affairs,  •  .  .  and  shall  have  all 
the  rights  and  powers  appropriate  to  a  county,  a  city, 
and  a  city  and  county,  subject  only  to  the  restrictions 
and  limitations  provided  in  this  charter,  •  •  •  The  spec- 
ification or  enumeration  in  this  charter  of  particular 
powers  shall  not  be  exclusive.   The  exercise  of  all  rights 
and  povrers  of  the  city  and  county  when  not  prescribed  in 
this  charter  shall  be  as  provided  by  ordinance  or  resolu- 
tion of  the  board  of  supervisors," 
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In  In  re  Galusha,  l8i|  Cal.  697,700,  speaking  of  chartered 
municipalities  and  their  powers  with  respect  to  municipal  affairs, 
it  is  pointed  out  that  since  the  19114.  amendments  to  the  California 
Constitution  (§?6  and  8  of  Article  XI  in  part  quoted  above),  the 
question  is  not  whether  the  charter  grants  the  power,  but  whether 
it  prohibits  its  exercise. 

In  In  re  Nowak,  181;  Cal.  701,  7CI4.,  it  is  stated  that  the  not 
result  of  the  above  constitutional  amendments  (§^6  and  8  of  Article 
XI,  supra)  "is  that,  as  to  municipal  affairs  the  charter  instead 
of  being  a  grant  of  power  is  in  effect  a  limitation  of  powers," 
and  that  "the  city  has  the  power  .  .  .  unless  the  power  was  taken 
from  it  by  the  charter  Itself." 

In  '-'est  Coast  Advv^rtising  Co.  v.  S^n  Frunclsco,  li;  Cal.  2d 
516,  S22,    it  is  said  that  the  i:r.n  Francisco  charter  of  1932 
"is  no  longer  a  grant  of  oowurs  but  is  rather  an  instrument  which 
accepts  the  privi lege  granted  by  the  constitution  of  complete 
autonomous  rule  with  respect  to  municipal  affairs  and  which 
otherwise  serves  merely  to  specify  the  limitations  and  restric- 
tions upon  the  exercise  of  powers  so  gr:inted  and  accepted.   There- 
fore any  such  r)ower  not  expressly  forbidden  may  be  exercised  by 
the  municipality,  and  any  limitations  uoon  its  exercise  are  those 
only  which  have  been  specified  in  the  charter." 

At  Dago  521  of  II4.  Cal.  2d  the  Supreme  Court  went  on  to  state 
that:    ''A  city  which  has  availed  itself  of  the  provisions  of  the 
Constitution  as  amended  in  1911;  has  full  control  over  its  munici- 
pal affairs  vmaffected  by  general  laws  on  the  same  subject  matters, 
and  it  has  such  control  whether  or  not  its  charter  specifically 
provides  for  the  particular  oower  sought  to  bo  exercised,  so  long 
as  the  power  is  exercised  within  the  limitations  or  restrictions 
placed  in  the  charter." 

In  Pipoly  V.  Benson,  20  Cal.  2d  366,  369,  the  Supreme  Court 
declarodl   "Whore  'municipal  affairs'  are  concerned  the  constitu- 
tion has  given  authority  to  local  governments  to  make  and  enforce 
laws  and  regulations  subject  only  to  the  provisions  of  thoir 
charter.   As  to  such  matters  local  regulations  are  superior  to 
the  provisions  of  a  state  statute  if  there  is  conflict  between 
the  two." 

At  pago  370  of  20  Cal.  2d  the  Court  further  said: 

"Where  the  particular  matter  is  outside  the  limited 
group  of  'municipal  affairs, '  it  is  clear  that  local 
regulations  upon  the  subject  may  bo  enforced  only  if 
thoy  'are  not  in  conflict  with  general  laws.'  (Const., 
Art.  XI,  §11.)   .  .  ." 
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"The  applicable  rule  in  these  situations  where  state 
control  is  dominant  has  been  stated  as  follovfs:   'V/hei  _ 
the  legislature  has  assumed  to  ref^ulate  a  given  course 
of  conduct  by  prohibitory  enactments,  a  municipality  with 
subordinate  pov;er  to  act  in  the  matter  may  make  such  new 
and  additional  regulations  in  aid  and  furtherance  of  the 
purpose  of  the  general  law  as  may  seem  fit  and  appropriate 
to  the  necessities  of  the  particular  locality  and  which 
are  not  in  themselves  unreasonable.'   (Citing  authority) 
The  cases  in  this  state  have  consistently  upheld  local 
regulations  in  the  form  of  additional  reasonable  re- 
quirements not  in  conflict  with  the  provisions  of  the 
general  law,   (Citing  authority.)   This  general  rule 
permitting  the  adoption  of  additional  local  regulations 
supplementary  to  the  state  statutes  is  subject  to  an 
exception,  however,  which  is  important  in  the  present  case. 
Regardless  of  vhether  there  is  any  actual  grammatical  con- 
flict betv;een  an  ordinance  and  a  statute,  the  ordinance  is 
Invalid  if  it  attempts  to  impose  additional  requirements 
In  a  field  which  is  fully  occupied  by  the  statute," 

And  at  pp.  371-372  (20  Cal.  2d): 

"',  •  .  whenever  the  State  of  California  sees  fit  to 
adopt  a  general  scheme  for  the  regulation  and  control 
of  motor  vehicles  upon  the  public  highways  of  the  state, 
the  entire  control  over  whatever  phases  of  the  subject 
are  covered  by  state  legislation  ceases  insofar  as 
municipal  or  local  legislation  is  concerned,'   (Citing 
authority.)   Under  these  circumstances,  the  ordinance 
is  invalid  because  there  is  no  room  left  for  supplementary 
local  regulation  of  the  particular  subject  and  any  such 
legislation  is  necessarily  inconsistent  with  the  state 
law.   The  difficult  question  in  such  cases  is  whether 
the  state  law  was  intended  to  occupy  the  entire  field. 
Where  the  statute  contains  language  indicating  that  the 
Legislature  did  not  intend  its  regulations  to  be  exclusive, 
the  general  rule  permitting  additional  supplementary  local 
regulations  has  been  applied.   (Citing  authority.)   Con- 
versely where  the  statute  contains  express  provisions 
Indicating  that  the  Legislature  intends  its  regulations 
to  be  exclusive  within  a  certain  field,  the  courts  have 
given  effect  to  this  intention," 

Similarly  in  Ex  Parte  McClain,  13lj.  Cal.  110,  111,  it  was  said; 

"It  may  be  concluded,  therefore,  that  in  a 
reasonable  exercise  of  its  police  powers  a  muni- 
cipality may  pass  any  ordinance  in  furtherance 
of  the  avowed  general  policy  of  "tHe  national  or 
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"state  government."    (Emphasis  added.) 

However,  as  is  pointed  out  in  Pipoly  v.  Benson,  supra,  (20 
Cal.  2d  at  pp.  370-371):   "An  ordinance  which  is  substantially 
Identical  with  a  state  statute  is  invalid  because  it  is  an  attempt 
to  duplicate  the  provisions  of  the  statute  .  .  .   The  invalidity- 
arises,  not  from  a  conflict  of  language,  but  from  the  inevitable 
conflict  of  jurisdiction  which  would  result  from  dual  regulations 
covering  the  same  ground.   Only  by  such  a  broad  definition  of 
'conflict'  is  it  possible  to  confine  local  legislation  to  its 
proper  field  of  supplementary  regulation."   (Emphasis  Court's.) 

The  San  Francisco  Charter  contains  no  restriction  upon  or 
prohibition  against  an  ordinance  creating  a  rebuttable  presumption. 
Assuming,  then,  that  such  an  ordinance  deals  with  a  municipal  af- 
fair, or,  if  the  matter  is  one  of  general  concern,  that  the  ordin- 
ance is  not  in  conflict  with  any  provision  of  general  law,  San 
Francisco  has  power  to  enact  it,  provided  the  ordinance  is  not  un- 
constitutional when  tested  by  the  due  process  and  other  guaranties 
established  by  the  State  and  Federal  Constitutions. 

In  re  V'ong  Hane,  supra,  was  decided  some  twenty  years  before 
the  adoption  in  19114-  of  the  amendments  to  the  Constitution  ad- 
verted to  above,  and  any  possible  question  of  the  power  of  a 
chartered  city  or  city  and  county  to  adopt  such  legislation,  apart 
from  the  question  of  infringement  of  constitutional  guaranties, 
has  long  since  been  removed.   In  fact,  the  invalidity  found  in  the 
Wong  Hane  case  was  not  predicated  on  the  fact  a  city  ordinance  was 
Involved.   The  reasoning  there  followed  (and  since  discredited) 
would  have  applied  equally  to  a  state  or  federal  statute. 

In  Ex  Parte  Christensen  /I6907,  8^  Cal.  208,  a  habeas  corpus 
proceeding  was  instituted  to  secure  the  defendant's  release  from 
custody.   He  had  been  arrested  on  a  charge  of  carrying  on  the  bus- 
iness of  a  retail  liquor  dealer  without  a  license,  in  violation  of 
a  San  Francisco  ordinance.   The  Court,  remanding  the  defendant  to 
custody,  said  (p.  212): 

"It  is  further  argued  that  the  provisions  of  the  order 
are  in  conflict  v;ith  the  provisions  of  the  Code  of  Civil 
Procedure  in  relation  to  evidence.   This  seems  to  be  based 
upon  the  fact  that  the  order  makes  certain  provisions  in 
relation  to  the  burden  of  oroof,  and  as  to  the  effect  of 
cert'^in  acts  as  evidejice.   It  /nay  be  considered  that  the 
board  has  no  power  to  establish  rules  of  evidence  for  the 
guidance  of  cou^■'ts.   3ut  the  prisoner  has  not  yet  been 
tried,  and  it  cannot  be  presumed  that  the  court  which  is  to 
try  him  will  fall  into  error.   Those  portions  of  the  order 
are  distinctly  severable  from  the  others,  and  consequently 
may  be  rejected  without  affecting  the  remainder." 
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This  point  seems  to  have  been  onl^'  dictum  in  the  case.   The 
Christcnsun  case  has  never  been  cited  en  this  point  (except  in 
IC  Cal.  Jut.  677,  note  2),  and  it  too,  was  decided  long  before 
1911*,  and  at  a  time  when  the  rule  of  strict  construction  of  muni- 
cioal  powers  at)pliod  to  San  Francisco.   (18  Cal.  Jur.  801-802.) 

San  Francisco  still  cannot  adont  laws  in  conflict  with  the 
provisions  of  the  Code  of  Civil  Procedure  in  relation  to  evidence, 
for  all  California  courts  are  bound  to  observe  those  provisions. 
For  instance,  San  Francisco  cannot  nullify  the  disputable  presump- 
tions set  forth  in  C.C.P.,  sec.  1963*   Eut  the  power,  in  connection 
with  the  adoption  of  a  penal  ordinance,  to  create  disputable  pre- 
sumptions, in  addition  to  those  there  enumerated,  is  not  now  denied 
to  San  Francisco,  and  the  Board  of  Supervisors  in  enacting  such 
ordinances  does  have  authority  to  provide,  subject  to  the  prin- 
ciples stated  above,  that  proof  of  certain  facts  shall  constitute 
prima  facie  evidence  of  other  facts,  and  to  shift  to  the  defendant 
the  burden  of  going  forward  with  the  evidence.   There  is  no  con- 
flict between  such  an  ordinance  and  the  evidence  provisions  of  the 
Code  of  Civil  Procedure. 

The  authorities  generally  recognize  the  power  of  municipali- 
ties to  adopt  ordinances  of  the  kind  here  under  discussion. 

In  McQuillin  on  Municipal  Corporations,  3rd  Edition,  vol.  9, 
sec.  27.50,  p.  683,  note  29,  it  is  stated: 

"An  ordinance  may  provide  what  shall  be  a  prima  facie 
case  and  place  upon  one  accused  of  a  violation  thereof 
the  burden  of  showing  that  the  case  falls  within  an 
exception  named  in  the  ordinance." 

In  Commonw.-c.lth  v.  Price,  29  Ky.  593,  914-  S.W.  32,  3k>    col.  1, 
it  is  said: 

"It  was  competent  for  the  legislative  body  in  making 
the  law  to  provide  v.-hat  should  be  a  prima  facie  case 
and  to  place  upon  the  defendant,  in  case  a  violation 
of  the  law  was  shown,  the  burden  of  showing  that  the 
case  fell  within  one  of  the  exceptions  named  in  the 
ordinance. " 

To  similar  effect  arc: 

Noe  V.  Mayor.  Etc.  of  Town  of  Morristown,  128 
Tenn.  ^^0.  161  g.V.'.  k8S .  0.88.  col.  1;  Robertson 
V.  Honewell,  155  Va.  1009,  1514-  S.E.  59B1   White 
V.  City  of"Philadelphia,  197  Miss.  166,  19  So. 
2d  i;93,ll9m  (City  speed  ordinance  similar  to 
Calif.  Vohicle  Code  sec.  511,  discussed  above.) 
City  of  Cincinnati  v.  Cramer,  68  Ohio  App.  526, 
27  N.E.  2d  I4.O6,  l|.07  (Same  type  of  ordinance). 


Opinion  No.  701 
June  1,  1953 

Page  li\.. 


In  12  Am.  Jur.  323,  it  is  said: 

'The  burden  of  proof  in  criminal  prosecutions  may 
be  cast  on  a  defendant  after  the  state  has  proved 
enough  to  make  it  just  for  the  defendant  to  have  the 
burden  of  excuse  or  explanation,  at  least  v;here,  on 
a  balancing  of  convenience  or  of  the  opportunities 
for  knowledge,  the  shifting  of  the  burden  will  aid 
the  accuser  without  subjecting  the  accused  to  hardship 
or  oppression." 

In  accord  see  People  v.  Gordon,  105  CA.  2d  711»  7214.,  (citing 
People  V.  Pay  Less  Drug  Store,  supra)  and  holding  that,  where  a 
criminal  statute  is  divided  into  sections,  one  of  which  declares 
certain  conduct  unlawful,  and  another  of  which  sets  forth  certain 
exceptions,  "the  exception  is  a  matter  of  defense  which  need  not 
be  negatived  or  disproved  by  plaintiff  .  .  .  /and7  defendants  are 
required  to  go  forward  with  such  proof  as  would  bring  them  within 
one  of  the  exceptions."  See  also  McQuillin,  Municipal  Corpora- 
tions, 3rd  ed.,  vol.  9,  sec.  27.21,  pp.  602-603*  declaring  that 
"exceptions  named  in  the  ordinance  need  not  be  pleaded  where  not 
in  the  clause  creating  the  offense,"  but,  "when  the  exception  is  in 
the  body  of  the  law  which  enacts  the  offense  and  enters  into  it  as 
a  part  of  its  description,  it  becomes  necessary  to  state  all  the 
facts  which  constitute  the  offense;  and  to  do  this  the  exception 
in  such  case  must  be  negatived." 

Relative  to  the  defendant's  burden  of  exculpation,  McQuillin, 
Municipal  Corporations,  3rd  ed.,  vol.  9,  sec.  27»50»  PP»  683-681;, 
states: 

"In  a  trial  for  violating  an  ordinance  in  selling 
liquor  without  a  license  where  the  complaint  avers  that 
the  defendant  was  at  the  time  of  the  sale  unlicensed, 
such  negative  averment  need  not  be  proved  by  plaintiff. 
It  will  be  taken  as  true  unless  the  defendant  prove  the 
license,  it  being  a  fact  peculiarly  within  his  knowledge. 
The  general  proposition  is  that  where  the  subject  matter 
of  a  negative  averment  is  peculiarly  within  the  knowledge 
of  the  other  party,  the  averment  is  taken  as  true,  unless 
disproved  by  that  party.   'Such  is  the  case  in  civil  or 
criminal  prosecutions,  for  a  penalty  for  doing  an  act 
which  the  statute  does  not  permit  to  be  done  except  by 
those  who  are  duly  licensed  therefor  as  for  selling 
liquor,'  etc.   So,  in  an  action  to  recover  the  penalty 
provided  by  an  ordinance  forbidding  the  sale  of  liquor 
except  for  certain  purposes,  the  corporation  need  only 
prove  the  sale,  the  burden  being  upon  the  defendant 
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"to  show.  If  he  can,  that  the  sale  was  for  one  of  the 
excepted  purposes." 

It  is  accordingly  my  opinion  that,  if  the  constitutional 
guaranties  referred  to  above  are  observed,  the  City  and  County  of 
San  Francisco,  in  enacting  a  penal  ordinance  dealing  with  a  muni- 
cipal affair  or  not  in  conflict  with  any  general  law,  may  make 
certain  facts  presumptive  (prima  facie)evidence  of  other  facts 
and  shift  to  the  defendant  the  burden  of  exculpation  or  of  bringing 
himself  within  an  exception  separately  stated  in  a  later  section  of 
the  ordinance. 

Since  your  question  is  general,  this  opinion  is  likewise 
general.  Whether  an  ordinance  deals  with  a  municipal  affair,  and, 
if  not,  whether  it  conflicts  with  any  general  law,  and  whether 
there  exists  the  necessary  "rational  connection"  between  the  facts 
which  the  ordinance  presumes  from  those  proved,  are  questions  which 
of  necessity  can  only  be  decided  when  the  validity  of  a  particular 
ordinance  is  called  in  question. 

You  are  advised  accordingly. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  John  R.  HcGrath 
Clerk  of  the  Board 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 


GEB 


OPINION   NO.    702 
June  k>    1953 


SUBJECT:      DIS'^ILITY  TRANSFERS;    APPLICATION  OP  CH/\RTER 

SECTIONS   125   and   156  TO  FORMER  EMPLOYEES   OF  THE 
OPER.'-.TIWG  SERVICE   OF  THE   CALIFORNIA   STREET 
CABLE  RA.ILV'AY.       (MICHAEL   P.    MURPHY) 

Dear  Sir: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"The  Civil  Service  Commission  at  its  meeting  of 
May  15»  had  for  consideration  the  request  of  Michael 
P.  Murphy,  SIOI4.  Motorman  "C",  Municipal  Railway,  for 
disability  transfer  to  CIOI4.  Janitor,  "'lunicipal  Rail- 
way. 

'Under  Charter  Section  156  a  permanent  civil 
service  employee  may  be  given  a  disability  transfer 
if  he  has  served  not  less  than  three  years  in  his 
position.   It  has  been  the  practice  of  the  Commis- 
sion to  deny  such  a  request  to  an  employee  who  may 
have  had  three  years  or  more  continuous  service  with 
the  city  in  various  classifications,  but  who  at  the 
tine  of  submitting  his  request  did  not  have  three 
years  service  in  the  position  he  then  occupied. 
This  practice  was  followed  in  dealing  vjith  requests 
for  disability  transfer  by  employees  blanketed  in  to 
the  municipal  service  from  the  Market  Street  Railway 
during  the  three  years  immediately  following  Septem- 
ber 29,  19U4»  the  date  of  consolidation. 

"The  Commission  was  prepared  to  deny  the  request 
of  Mr.  :4urphy  in  conformity  with  its  practice.   However, 
a  question  was  raised  by  a  representative  of  Mr.  Murphy 
as  to  whether  or  not  Mr.  Murphy's  prior  service  with 
the  California  Street  Cable  Railroad  should  not  be  taken 
into  consideration. 

"The  provisions  of  Charter  Section  l56  have  not 
been  interpreted  by  the  courts.  Although  the  Commis- 
sion has,  as  we  have  indicated  above,  heretofore  ruled 
on  this  point,  the  question  is  now  submitted  to  you 
for  your  opinion." 
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Section  l56  of  the  Charter  provides  in  part  as  follows: 

"Waen  a  permanent  civil  service  employee  ether  than 
a  menber  of  the  fire  department  and  police  department  who 
has  served  not  less  than  three  (3)  years  in  his  position, 
has  become  incapable  through  advanced  age,  accident  or 
other  disability,  of  performing  the  duties  of  his  position, 
the  civil  service  commission  may,  with  the  consent  of  the 
appointing  officer  or  appointing  officers  involved,  trans- 
fer him  f   a  position  v;ithin  his  capacities  to  perform, 
whether  or  not  within  the  classification  for  which  he 
qualified  for  appointment,  but  such  position  shall  not  be 
in  a  classification  having  a  higher  compensation  schedule 
taan  the  one  from  which  he  is  transferred,  and  his  compen- 
sation shall  not  thereafter  be  Increased  beyond  the  naxi- 
mum  salcry  for  tlie  classification  to  which  such  enployee 
is  transferred,  nor  In  any  event  shall  his  salary  be  in- 
creased to  equal  the  salary  such  employee  v;ould  have 
received  had  he  remained  in  his  former  posxtion;  provided, 
however,  that  a  permanent  employee,  including  any  permanent 
member  cf  the  fire  department  and  police  deoartment,  who 
has  become  incapable  of  resuraing  his  former  position  through 
disability  incurred  while  on  active  service  with  the  armed 
forces  while  on  military  leave  may  upon  application  after 
his  discharge  from  military  service  be  transferred  under 
the  provisions  of  this  section,  regardless  of  his  length 
of  service," 

Under  the  foregoing,  the  following  is  required  before  an 
employee  (other  than  policemen  and  firemen)  would  be  eligible  for 
the  'transfer'  benefits: 

1.  civil  service  employee, 
plus 

2.  permanent  status, 
plus 

3.  Service  of  not  leas  than  3  years  in  the  position 
from  which  transfer  is  desired. 

Once  the  foregoing  conditions  are  satisfied,  the  Civil 
Service  Commission  may,  with  the  consent  of  the  appointing  officers 
involved,  transfer  the  concerned  employee  to  another  position  if, 
by  reason  of  advanced  age,  accident  or  other  disability,  such  employ- 
ee is  incapable  of  performing  the  duties  of  his  present  position. 
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You  ask,  essentially,  whether  the  condition  set  out  as 
"3"  c^bove ,  i.e.,  service  of  not  less  than  3  years  in  the  position 
from  which  transfer  is  desired,  would  prevent  the  disability  trans- 
fer of  an  employee  who  has  been  an  S10i4.  Motorman  in  the  City  r.nd 
County  service  only  since  the  city  took  over  the  properties  and 
operations  of  the  California  Street  Cable  Railway  Company,   Of 
course,  such  occurred  considerably  less  than  three  years  ago. 

Section  125  of  the  Charter  provides  in  part  as  follows: 

",  .  .  All  persons  employed  in  the  operating  service  of 
any  public  utility  hereafter  acquired  by  the  city  and 
county,  at  the  time  the  srme  is  taken  over  by  the  city 
end  county,  and  who  shall  have  been  so  employed  for  at 
loast  one  year  prior  to  the  date  of  such  acquisit ion , 
s.1'11  be  ccntinued  in  their  respective  positions  and 
shall  be  deemed  appointed  to  such  positions,  under ,  end 
entitled  to  y.ll  the  benefits  of,  the  civil  service  pro- 
visions of  this  charter  .  I  ',    T"  (Emphasis  added) 

It  is  assumed  thet  the  concerned  employee  occupied  a  like 
position  In  the  operating  service  of  California  Cable  when  that  com- 
pany wrs  taken  over  by  the  city,  rnd  that  he  had  so  occupied  such 
position  for  the  year  next  preceding  the  date  on  which  the  city  took 
over  California  Cable,  It  is  also  assumed  thrt  continuously  from 
that  time  until  now,  such  umployec  hrs  been  a  permanent  civil  serv- 
ice employee,  rnd  that  a  combination  of  his  C?^lifornia  Cable  and 
city  service  totals  at  least  three  years. 

It  is  my  opinion  that  such  employee  qualifies  for  the 
trrnsfer  privileg-^s  of  Section  156, 

I  conclude  ?3    just  str.ted  becp.use  the  transfer  privilege 
is  a  "benefit"  of  the  "civil  service  provisions  of  this  charter" 
(Sec,  l56) ;  the  "civil  service  provisions  of  this  charter"  being 
found  in  Sections  H4X)  through  l57  of  scid  charter. 

On  the  authority  of  Kenney  v.  Wolff,  102  Cal.  />pp,  2d  132, 
it  is  my  opinion  that  the  concornod  employee  must  be  considered, 
for  the  purposes  of  determining  'transfer'  privileges  under  Section 
156,  ." s  having  three  years  service  in  the  position  he  now  occupies 
with  the  city. 
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The  effect  of  the  Kenney  case  is  to  establish  that, 
under  the  mandate  contained  in  tne  above-quoted  portion  of  Section 
125  of  the  Charter,  'blanketed-in'  utility  employees  must  be 
treated,  for  the  purpose  of  determining  their  civil  service 
rights  with  the  city,  as  if  they  had  been  working  for  the  citv 
during  the  time  they  were  actually  in  the  employ  of  the  (then) 
privately  owned  utility.   The  court,  in  effect,  gave  an  affirma- 
tive answer  to  the  question  of  whether  "the  plaintiffs  had  a 
right  to  be  deemed  anoointed  to  the  city  service  as  of  the  date 
they  loined  the  private  company.''   (See  page  I36:   Emphasis 
added) 

V/'hile  the  Kenney  case  involved  the  issue  of  seniority 
rights  (of  former  Market  Street  Railway  personnel  who  came  into 
city  service  in  the  19l4i4.  consolidation),  it  is  clear  that  the 
same  reasoning  applies  to  the  'transfer'  benefit  provided  for  by 
Section  156. 

Hence,  the  California  Cable  service  of  the  concerned 
employee  must  be  tacked  on  to  this  city  service  for  the  purpose 
of  ascertaining  whether  he  has  served  "not  less  than  three  (3) 
years  in  his  position."   (Section  l56) 

If  both  periods  of  service.  I.e.,  California  Cable,  plus 
city,  total  three  years,  the  employee  qualifies  for  transfer 
under  Section  l56. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   Civil  Service  Commission 
151  City  Hall 

Attn:  I4r.  VJllllam  L.  Henderson 
Secretary. 
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OPINION  NO.  703 
June  11,  1953 

SUBJECT:      CHARTER   SLC-TIOK   38. 01;    INTERPRETATION   THEREOF 
r.S   TO  PERSONliEL   OF  BUREAU  OP  FIRE    PRL-VENTUN 
AND  PUBLIC  SAFETY   (Matter  of  William   J.   Harwood) 

Gentlemen: 

I  have  received  your  following  request  for  opinion: 

REQUEST 

"The  San  Francisco  Board  of  Fire  Commissioners 
requests  an  Opinion  relative  to  the  interpretation  of 
Charter  amendment  "0".   Herewith  the  ciroumstances  of 
the  case  in  point: 

'*William  J.  Harwood,  Driver,  Engine  Co.  17,  formerly- 
assigned  to  the  Bureau  of  Fire  Prevention  and  Public 
Safety,  having  served  in  this  Bureau  in  the  capacity  of 
an  Inspector  for  a  period  of  seven  years  duration  up  to 
and  including  the  S^th  day  of  August,  1952.  He  then 
asked  for  and  was  transferred  to  Engine  Co,  17,  as  Driver. 
He  now  asks  that  he  be  permitted  to  return  to  his  former 
position  as  Inspector  of  the  Bureau  of  F'ire  Prevention 
and  Public  Safety, 

"£_  U  E  S  T  I  0  N 

"Can  William  J.  Karwood  be  transferred  back  to  the 
Bureau  of  Fire  Prevention  and  Public  Safety  under  the 
previsions  of  the  Charter  Amendment  passed  by  the  Elec- 
torate at  the  last  election  and  retain  all  his  rights 
and  privileges  of  this  position  as  an  Inspector." 

OPINION 

It  is  assumed  from  the  content  of  your  foregoing  request 
that  you  question  the  possibility  of  extending  to  the  concerned  fire- 
man, William  J.  Harwood,  the  benefits  of  the  'blanketing  in'  provi- 
alons  of  Charter  Section  38 '01.   Said  charter  section  was  voted  into 
effect,  as  Proposition  "0",  at  the  municipal  election  of  November  l^., 
1952. 

Following  ratification  by  Joint  resolution  of  both  houses 
of  the  State  Legislature,  said  resolution  was  filed  with  the  Secretary 
of  State  on  January  9,  1953*   Thus,  the  said  Section  38. 01  became 
effective  on  that  date,  i.e.,  January  9,  1953* 
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The  portions  of  Section  38*01  pertinent  hereto  are  as 
follows  : 

"Notwithstanding  the  provisions  of  section  38  of  the 
charter,  the  following  ranks  are  hereby  established  with- 
in the  fire  departnent  as  of  July  1,  1953;  captain, 
bureau  of  fire  prevention  and  public  safety;  lieutenant, 
bureau  cf  fire  prevention  and  public  safety;  lieutenant, 
bureau  cf  fire  investigation;  inspector,  bureau  of  fire 
prevention  and  public  safety;  and  investigator,  bureau 
of  fire  investigation.   Any  member  of  the  fire  department 
now  assigned  as  captain,  bureau  of  fire  prevention  and 
public  safety,  lieutenant,  bureau  of  fire  prevention  and 
public  safety,  lieutenant,  bureau  of  fire  Investigation, 
inspector,  bureau  of  fire  prevention  and  public  safety, 
or  investigator,  bureau  of  fire  investigation,  shall,  if 
he  has  been  perforraing  such  duties  on  July  1,  1952  and 
continuously  thereafter  for  the  period  of  one  year,  or 
for  a  period  of  ono  year  from  July  1,  1951  to  July  1,  1952 
inclusively,  be  declared  permanently  appointed  to  such 
rank  as  if  appointed  thereto  after  examination  and  certi- 
fication from  a  list  of  eligibles  under  the  civil  service 
previsions  of  this  charter,  and  thereafter  shall  hold  such 
position  under  the  civil  service  provisions  of  this  charter; 
provided  that  as  to  any  member  assi^jned  to  either  of  said 
bureaus  who  is  or  was  on  military  leave  during  any  of  the 
periods  of  time  above  stated  such  military  leave  shall  be 
considered  as  service  in  the  assignment  from  which  leave 
was  granted. 

"Vacancies  existing  in  the  several  ranks  established 
by  this  section  shall  be  subject  to  competitive  examina- 
tion, and  the  provisions  of  section  li+b  of  the  charter 
relating  to  the  fire  department  shall  apply  except  as 
otherwise  provided  herein." 

It  is  evident  from  the  foregoing  language  that  the  personnel 
who  are  to  be  blanketed-ln  will  take  their  respective  positions,  in 
the  new  status  applicable  to  each,  as  of  July  1,  1953.  With  regard  to 
eligibility  for  such  blanketing-in,  we  must  look  to  the  second  sentence 
of  the  first  paragraph,  as  above  set  forth.   It  is  therein  provided  that 

"Any  member  of  the  fire  department  now  assigned" 
(emphasis  added) 

to  the  various  positions  described,  including  Inspector,  Bureau  of  Pire 
Prevention  and  Public  Safety,  who  has  been  performing  such  duties  from 
July  1,  1951,  to  July  1,  1952,  or  from  July  1,  1952,  and  continuously 
thereafter  for  one  year,  shall  be  blanketed-ln  to  the  position  so 
occupied* 
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As  to  all  other  personnel  later  to  occupy  the  "several 
ranks  established  by  this  section,"  Section  38«01  provides  that  posi- 
tions can  be  acquired  only  by  competitive  exanlnation  (see  above- 
quoted  excerpt  from  second  paragraph  of  Section  39 'Ol). 

Although  the  permanent  positions  provided  for  by  the  section 
do  not  cone  Into  being  iintil  July  1,  1953,  the  'blanketlng-ln'  bene- 
fits are  expressed  to  run  only  tc  personnel  'now  assigned'  to  the 
concerned  positions. 

The  expression  "now  assigned"  must  be  taken  to  extend  such 
benefits  only  to  personnel  so  assigned  on  the  date  that  the  charter 
section  (39*01)  became  effective,  i.e.,  January  9,  1953« 

The  foregoing  conclusion  is  compelled  by  the  only  case  found 
to  have  considered  a  kindred  issue.   In  Krausmann  v.  Streeter,  33  N.W. 
(2)  56  (I-iinn.),  the  court  held  that  the  exp'ression  "now  teaching," 
found  in  a  statute  requiring  a  license,  procured  upon  competitive 
examination,  for  teachers  of  barbering,  which  statute  provided  that 
any  person  "now  teaching"  barbering  was  to  be  given  a  license  without 
such  examination,  meant  teaching  at  "the  time  when  the  act  takes 
effect."   (See  second  headnote)  See  also  Ross  v.  Board  of  Retirement, 
92  C.A.  (2d)  188,  206  P.  (2d)  903. 

By  substituting  the  word  'assigned',  as  used  in  our  Charter 
Section  38.01,  for  the  word  'teaching'  as  used  in  the  i-iinnesota 
statute,  we  have  an  exact  parallel,  and  the  rule  expressed  in  the 
Minnesota  case  is  applicable. 

Hence,  the  blanketlng-ln  provisions  of  Section  39.01  could 
apply  to  Mr.  Harwood  only  if  he  had  been  'assigned'  as  an  Inspector, 
Bureau  of  Fire  Prevention  and  Public  Safety,  on  January  9,  1953*  It 
ia  not  enough,  for  such  purpose,  that  he  had  served  in  such  position 
from  July  1,  1951,  to  and  including  July  1,  1952. 

It  might  be  pointed  out  that  since  the  permanent  positions 
in  the  two  concerned  bureaus  do  not  come  into  being  until  July  1,  1953, 
by  the  ordinary  processes  of  assignment  within  the  Fire  Department, 
Mr.  Harwood  could  be  now,  or  at  any  time  prior  to  that  date,  tempor- 
arily reassigned  to  the  position  of  Inspector,  Bureau  of  Fire  Preven- 
tion and  Public  Safety.   However,  as  of  July  1,  1953,  such  position 
could  only  be  occupied  permanently  by  one  'blanketed-in'  under  the 
first  paragraph  of  Section  38. 01,  or  by  one  who  qualified  by  examina- 
tion under  the  second  paragraph  of  that  section. 

Accordingly,  you  are  advised  as  above  set  forth. 

Respectfully  submitted, 
V'FB 

TO:   Board  of  Fire  Commissioners         DION  R,  HOLI-I,  City  Attorney 
Attn:  Mr.  Thos.  '■  ,  McCarthy, 
Secretary 
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SUBJECT:    LEGALITY  OF   THE  ACTING   MAYOR    CONTINUING  AS  AN  ACTIVE  MEM- 
BER   OF  THE  BOAJ^D  OF   SUPERVISORS   IN  THE  ABSENCE  OP   THE 
MAYOR. 

Gentlemen: 

This  office  is  in  receipt  of  your  reouest  for  an  opinion, 
as  follows: 

REQUEST 

"Will  you  please   advise  me   as  to    the   legality  of   the 
acting   mayor  continuing   as   an  ective  member   of  the   Board   of 
Supervisors   in  the   absence    of    the  mayor, 

"I   am  particularly   concerned  as   to   the    legality  of 
the  members   of  the    Board   of   Supervisors   serving   in  a  dual 
capacity." 

OPINION 

The  provision  governing  the  appointment  of  an  acting  mayor 
is  set  forth  in  Section  2$  of  the  Charter  which  provides  in  part  as 
follows: 

"The  mayor  shall  have  a  seat  but  no  vote  in  the  board 
of  supervisors  and  in  any  board  or  commission  appointed  by 
him,  with  the  right  to  report  on  or  discuss  any  matter 
before  such  board  or  commission  concerning  the  departments 
or  affairs  In  his  charge,   lie  shall  have  power  to  designate 
a  member  of  the  board  of  supervisors  to  act  as  mayor  in  his 
cbsence.    Should  he  fail,  neglect  or  refuse  so  to  do,  the 
supervisors  s'nall  elbct  one  of  their  number  to  act  as  mnyor 
durinp,  his  abfience.   When  a  vacancy  occurs  in  the  office  of 
mayor,  it  shall  be  filled  for  the  unexpired  portion  of  the 
term  by  the  supervisors,"   (Emphosis  added) 

The  question  you  raise   is  whether  a  member  of  the  Board  of 
supervisors  who  has  been  designated  by  the  mayor  or,  in  the  absence 
of  such  designation,  elected  by  the  Supervisors  to  serve  as  acting 
mayor  in  the  absence  of  thb  mayor  may  continue  to  act  as  a  member 
of  the  board  of  supervisors  during  the  period  in  which  ho  is 
serving  as  acting  mayor,  and  particularly  v;hether  it  would  be 
illegal  for  a  mt^mber  of  the  board  of  supervisors  to  act  ps  a  member 
of  the  Borrd  of  Supervisors  and  as  acting  mayor  at  the  sr.mo  time. 
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It  may  be  stated  preliminarily  that  the  charter  section 
quoted  above  contains  no  express  prohibition  against  a  member  of  the 
board  of  supervisors  who  is  serving  as  acting  mayor  continuing  to 
serve  as  a  member  of  the  board  of  supervisors. 

Fundamentally,  a  member  of  the  board  of  supervisors  is  legal- 
ly obligated  to  perform  the  duties  of  supervisor  during  the  term  of 
his  office  regardless  of  what  other  duties  he  may  be  assigned,  unless 
there  is  some  legal  prohibition  against  this.  As  you  know,  under  the 
charter  of  the  City  and  County  of  San  Francisco  there  are  many  situa- 
tions waere  a  3/U  or  2/3  majority  may  be  necessary  for  board  action, 
such  as  in  the  enactment  of  emergency  legislation  or  the  disapproval 
of  the  action  of  the  City  Planning  Commission,  so  that  the  full 
membership  of  the  board  would  be  almost  an  absolute  necessity.   Further- 
more, the  matters  coming  before  the  board  are  of  such  importance  to 
the  residents  of  the  City  and  County  of  San  Francisco  that  the  board 
should  at  all  times  function  with  its  full  membership  of  eleven 
members . 

I  am  of  the  opinion  that  there  is  no  illegality,  or  inconsis- 
tency in  service  by  a  member  of  the  board  of  supervisors  as  acting 
mayor  and  as  a  member  of  the  board  of  supervisors  simultaneously.  The 
person  so  acting  is  simply  carrying  out  duties  imposed  upon  him  by  the 
charter;  first,  duties  as  a  member  of  the  board  of  supervisors  to 
which  he  has  been  elected  or  appointed,  and  secondly,  duties  as  acting 
mayor,  which  under  the  charter  he  may  only  be  assigned  if  he  is  first 
a  member  of  the  board  of  supervisors. 

That  there  is  no  illegality  or  inconsistency  in  a  person 
serving  as  a  member  of  the  legislative  board  and  acting  simultaneously 
as  mayor  is  evidenced  by  the  fact  that  in  many  municipalities  in 
California,  the  mayor  himself  is  a  member  of  the  city  council  or  board 
either  by  charter  provision  or  state  law. 

See,  for  example,  Section  368OI  of  the  Government  Code  govern- 
ing cities  of  the  sixth  class,  whioh  section  provides  that  the  city 
council  after  its  election  shall  choose  one  of  its  number  to  serve  as 
mayor. 

See  also  Section  3683I  of  the  Government  Code  containing  a 
similar  provision  for  cities  of  the  fifth  class. 

You  are  therefore  advised  that  a  member  of  the  board  of 
supervisors  serving  as  acting  mayor  under  the  provisions  of  Section 
25  of  the  charter  continues  as  an  active  member  of  the  board  of 
supervisors  during  the  time  that  he  is  serving  as  acting  mayor. 

LSH  Respectfully  submitted, 

TO:   Marvin  E.  Lewis  DION  R.  HOLh,  City  Attorney 

Acting  Hayor 
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SUBJLCT:  MAY  A  DI.PARTI^N'T  HEAD  DELEGATE  TO  A  BUREAU  OR 
IKSTITUl'ION  HEAD  A  PART  uNLY  Or  THE  AUTHORITY 
VESTED  IN  AN  A?POINTINr,  OFr'ICER? 

Dear  Sir: 

This  will    acknovjledge  receipt   of  your  request   for    an 
opinion  as  follows: 

REQUEST 

"Will  you  please  advise  me  as  to  whether  it  v;ould  be 
legal  and  proper  for  a  department  head  to  delegate  to 
a  bureau  or  institution  head  a  part  only  of  the 
aut/.ority  vested  in  an  appointing  officer.   Specifically, 
could  a  department  head  authorize  the  head  of  a  bureau 
or  institution  under  his  Jurisdiction  to  suspend  an 
employee  for  disciplinary  purposes  or  suspend  an 
employee  pending  the  hearing  of  charges,  the  appointing 
officer  to  hold  any  hearing  subsequent  to  such  suspen- 
sion v;hether  the  hearing  vere  at  the  request  of  an 
employee  suspended  for  longer  than  five  days  for  dis- 
ciplinary purposes  or  for  the  purpose  of  hearing  charges 
looklnr  toward  possible  dismissal  of  the  employee! 

"Under  such  an  arrangement  all  other  responsibilities, 
rights  euid  powers  of  the  appointing  officer  vould  con- 
tinue to  rest  in  the  department  head," 

OPINION 

Section  20  of  the  Charter  provides,  in  part,  as  follows: 

"SECTION  20.  Each  elective  officer  in  charge  of  an 
administrative  office,  the  chief  executive  appointed 
by  each  board  or  commission,  the  controller,  the  chief 
administrative  officer,  and  each  department  head  appointed 
by  the  chief  administrative  officer  shall  have  the  powers 
and  duties  of  a  department  head,  except  as  otherwise 
specifically  provided  in  this  charter. 

•!>  '.;•  -;;•  ie   -ji-  i'r  ■>/(   •;•  <;-  <;-  •;;-  ■;;-  -;s- 

"He  shall  act  as  the  'appointing  officer'  under  the 
civil  service  provisions  of  this  charter  for  the  ap- 
pointing, disciplining  and  removal  of  such  officers, 
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assistants  and  em^oloyees  as  may  be  authorized.  On 
the  written  recoi^inendation  ol'  the  department  head 
concerned  and  the  approval  oi'  the  chief  administra- 
tive officer,  board  or  commission  to  whom  such  depart- 
ment head  is  responsible,  the  head  of  any  utility, 
Institution,  bureau  or  other  subdivision  of  such 
department  may  be  designated  as  the  'appointing  officer' 
for  such  utility,  Institution,  bureau  or  other  subdivision. 
Non-civil  service  appointments  and  any  temporary  appoint- 
ments in  any  department  or  subdivision  thereof,  and  all 
removals  therefrom  shall  be  made  by  the  department  head 
or  bureau  head  designated  as  the  appointing  officer  only 
with  the  approval  of  the  chief  administrative  officer  or 
the  board  or  commission  in  charge,  as  the  case  may  be." 
(emphasis  added) 

Section  15I4.  of  the  Charter  provides,  in  part,  as  follows: 

"SECTIOIJ  15U»   No  person  employed  under  the  civil  ser- 
vice provisions  of  this  charter,  exclusive  of  members 
of  the  police  and  fire  departments  as  provided  under 
section  I55i  hereof,  in  a  position  defined  by  the 
commission  as  'permanent'  shall  be  removed  or  dis- 
charged except  for  cause,  upon  vn'itten  charges,  and 
after  an  opportunity  to  be  heard  in  his  o\^m  defense. 
Pending  such  hearing,  the  appointing  officer  may  sus- 
pend the  person  so  accused;  but  such  suspension  shall 
not  be  valid  for  more  than  thirty  days,  unless  hearing 
upon  the  charge  shall  be  delayed  beyond  such  time  by 
the  act  of  the  accused  person.  When  charges  are  made,  the 
appointing  officer  shall,  in  vrriting,  notify  the  per-* 
son  accused  of  the  time  and  place  when  the  charges  will 
be  heard,  by  mailing  such  statement  to  his  last  known 
address.  The  appointing:  officer  shall  publicly  hear 
and  determine  the  charges,  and  may  exonerate,  suspend 
or  dismiss  the  accused.   If  the  eraployee  Is  exonerated 
the  appointlnr,  officer  may,  at  his  discretion,  remit 
the  suspension  and  may  order  payment  of  salary  to  the 
employee  for  the  time  under  suspension,  and  the  report 
of  such  suspension  shall  thereupon  be  expunged  from  the 
record  of  service  of  such  employee.  The  civil  service 
commission  shall  lm:aedlately  be  notified  of  the  charges 
when  made,  of  the  hearing,  and  of  the  finding  thereon. 
The  findlno,  of  the  appointing  officer  shall  be  final, 
unless  v;ithin  thirty  days  therefrom  The   dismissed 
employee  appeals  to  the  civil  service  commission." 

*  if   •;;■  i>   •>  ^i-  i-f   s>  •;;■  •:■  ^   •;;-  -/r   -;;-  ii  i>   i-j-  tt  -t> 
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"The  appolntinj^  officer  may,  for  disciplinary  pur- 
poses, suspend  a  subordinate  for  a  period  not 
exceeding  thirty  days;  and  suspension  shall  carry  v;ith 
it  the  loss  of  salary  for  the  period  of  suspension, 
The  suspended  employee  shall  be  notified  in  vn?iting 
of  the  reason  for  such  suspension,  and  if  the  suspen- 
sion be  for  more  than  five  days  the  employee  shall,  at 
his  request,  be  given  a  hearing  by  the  appointing 
officer.   The  decision  of  the  appointing  officer  in 
all  cases  of  suspension  for  disciplinary  purposes 
shall  be  final,"   (emphasis  added) 

Section  20,  supra,  of  the  charter  authorizes  a  department 
head,  v/lth  the  approval  of  the  chief  administrative  officer,  board 
or  commission  to  whom  such  depart.iient  is  responsible,  to  designate 
the  head  of  any  utility,  institution,  bureau  or  other  subdMsion 
of  such  department  as  the  "appointing  officer," 

It  is  to  be  noted  that  the  reference  is  to  the  appointment 

of  the  head  of  any  utility,  etc.,  as  the  "appointing,  officer"  — 

vAilch  naturally  encompasses  all  of  the  authority  of  an  appointing 
officer. 

Section  iSUi  supra,  of  the  charter  further  substantiates 
this  interpretation,  as  the   appointing  officer"  not  only  has  the 
pov;er  to  suspend  an  employee  for  disciplinary  purposes,  or  pending 
the  hearing  of  charges,  but  also  has  the  obligation  of  publicly  hear- 
ing the  charges  and  exonerating,  suspending  or  dlsmissin£-  the  accused. 

The  pov;er  of  suspension  pending  hearing,  the  obli(;;ation  of 
hearing  and  determining  the  charges  against  an  accused  employee,  and 
the  poweiP  of  dismissal  for  disciplinary  purposes,  are  the  powers  and 
duties  of  the  "appointing  officer"  and  are  not  divisible. 

You  are  therefore  advised  that  a  part  only  of  the  authority 
vested  in  an  appointing  officer  cannot  be  delegated  to  a  bureau  or 
Institution  head;  if  it  is  desired  to  confer  upon  a  bioreau  or  insti- 
tution head  the  authority  to  act  as  the  "appointing  officer. "  then 
all  the  authority  and  obligation  of  the  "appointing  officer  must  be 
so  conferred. 

Respectfully  submitted, 

NSV;  DION  R.  HOLM 

City  Attorney 
To:   Chief  Administrative  Ofllcer 

289  City  Hall,  San  Francisco  2 
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SUBJECT:   POLICE  DEPARTMENT;  COMPENSATION  OF  PERSON  APPOINTED  AS 
Cv2  POLICEMAN  AFTER  SERVING  FOR  SIX  (6)  YEARS  AS  Q30 
POLICE  PATROL  DRIVER  (MATTER  OP  ROBERT  C.  ^j«:,RNER) 

Dear  Sir: 

I  have  received  your  request  for  opinion,  quoted  in  part 
a3  follows: 

REQUEST 

"Proceeding  under  the  authority  of  Charter  Section 
35«5»li  the  Board  of  Supervisors  in  Ordinance  7560 
has  fixed  the  current  rates  of  comoensation  for  cer- 
tain members  of  the  Police  Department.   The  compen- 
sations for  police  officers,  police  patrol  drivers, 
and  women  protective  officers  are,  per  month: 

For  the  first  year  of  service  $325 

For  the  second  year  of  service  3k-^ 

For  the  third  year  of  service  3^0 
For  the  fourth  year  of  service  and 

thereafter  375 

"For  the  past  six  years  Robert  C,  Werner  has  held  a 
permanent  civil  service  appointment  as  Q30  Police 
Patrol  Driver  and  is,  of  course,  drawing  the  maximum 
rate  fixed  for  the  class.   He  is  also  eligible  nvunber 
1144-/22  on  the  list  of  eligibles  for  Q2  PolicerCAn 
established  by  the  recent  examination.  Vftien  he  is 
reached  for  appointment  from  such  list,  the  Civil 
Service  Commission  will  have  to  make  its  decision  as 
to  the  compensation  Mr.  ^.ierner  will  receive  as  Q2 
Policeman." 

You  ask  whether  the  concerned  civil  service  eligible, 
after  appointment  to  the  classification  Q2  Policeman,  should 
receive  'first  year  of  service'  pay  or  'fourth  year  of  service' 
pay,  in  such  respective  amounts  as  are  set  forth  in  Ordinance 
No.  7560. 

OPINION 

Presently,  the  Board  of  Supervisors  is  empowered,  under  the 
mandate  of  Section  35.5»1  of  the  Charter,  to  fix  the  salaries 
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of  police  officers,  police  patrol  drivers  and  woman  protective 
officers.   In  the  exercise  of  such  cover,  the  Board  has  enacted 
Ordinance  No.  7560  and  has  therein  fixed  the  salary  for  those 
classes  in  the  amounts  set  forth  in  your  request,  as  quoted  here- 
in ab<^ve. 

As  reflected  in  said  Ordinance  No.  7560,  the  salary  for 
such  classes  is  set  up  upon  a  range  scale,  with  a  basic  salary 
for  the  first  year  of  service  which  is  increased  yearly  for  the 
second,  third  and  fourth  years  of  service.   The  maximuin  is  reached 
and  the  salary  stabilizes  in  the  fourth  year  of  service,  and 
remains  constant  thereafter. 


scales,  with 


service'  ia  to  be  taken  into  account  in  fixing  the  salary  of  the 
classes  mentioned  above,  and  each  section  contemplates  increases 
upon  a  four  year  range  basis. 

It  is  manifest  that  the  prevalent  practice  of  setting 
up  salary  range  scales,  with  graded  increases  for  continuity  of 
service,  is  grounded  upon  the  recognition  that  efficiency  is 
enhanced  by  experience  (See  KELLY  v.  CHICAGO  PARK  DISTRICT,  92  N.E. 
(2)  782  (111.)  and  SAN  ANTONIO  v.  BAIRD,  209  S.W.  (2)  221;  (Texas)); 
and,  hence,  that  an  employee's  services  become  more  valuable  as  he 
acquires  more  ability  in  his  position  by  virtue  of  longer  occupancy 
thereof. 

Herein,  the  duties  of  the  0,2  Policeman  position  differ 
greatly  from  those  of  the  Q30  Police  Patrol  Driver,  as  disclosed 
by  the  following  duty  statements  in  the  local  civil  service  manual 
of  classifications  of  positions: 

"Q2  POLICEMAN:   Under  supervision:   in  an  assigned 
district  is  responsible  for  the  maintenance  of 
order,  the  enforcement  of  laws  and  ordinances, 
and  the  protection  of  life  and  property;  patr<>l3 
an  assigned  district  or  beat  on  foot;  patrols 
assigned  areas  in  radio  cars;  directs  traffic; 
prepares  reports  on  work  done  and  unusual  incidents 
observed;  when  necessary  makes  arrests;  handles 
prisoners  in  police  department  custody;  issues 
citations;  performs  duty  in  bureaus,  stations  and 
on  other  assignments  requiring  police  training  and 
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experience;  gives  advln»  on  laws,  ordinances  and 
other  matters  concerning  police  administration,  and 
general  information  to  the  public;  and  performs 
related  duties  as  required. 

"Q30  POLICE  PATROL  DRIVER:   Under  general  supervision: 
as  a  member  of  the  police  department  operates  police 
patrol  wagon;  keeps  patrol  wagon  properly  equipped 
and  fueled  and  ready  for  service  at  all  times;  and 
performs  related  duties  as  required." 

It  is  evident  from  the  above  duty  statements  that  service 
as  a  police  patrol  driver,  for  whatever  period  of  time,  would  not 
develop  skills  in  the  vastly  different  duties  to  be  performed  by  a 
police  officer.   Hence,  it  must  be  concluded  that  the  Charter 
sections  above  noted,  in  providing  for  Increased  pay  scales  in  the 
second,  third  and  fourth  years  of  service,  contemplate  that  the 
'prior  service'  must  be  in  the  respective  class  of  position 
occupied.   That  is,  the  right  of  a  'policeman'  to  be  '->aid  in  any 
of  the  advanced  yearly  ranges  set  forth  in  Ordinance  N«,  75^0  is 
dependent  upon  prior  service  in  the  'policeman'  class,  and  it  is 
not  sufficient  that  the  involved  person  may  have  had  service 
'in  the  police  department'  (such  as,  as  herein,  service  as  a  police 
patrol  driver) . 

Accordingly,  you  are  advised  as  above  set  forth. 

Respectfully  submitted. 


WPB 


DION  R.  HOLM 
City  Attorney 


TOj   Mr.  Vllllam  L.  Henderson 

Personnel  Director  and  Secretary 

Civil  Service  Commission 

151  City  Hall 

San  Francisco  2,    California. 


""■  ^j'aI^^^^''^^^^^^^^^^^^   opinion  no.  707 
//-^6,  dated  Nov.  17,  I977  — 

June  2k,    1953 


SUBJECT:   MANNER  OF  CONDUCTING  HEARINGS  AND 
DETERMINATION  CF  THE  EXISTENCE  OF 
AN  EMERGENCY  WARRANTING  THE  PASSAGE 
CF  A  LOCAL  RENT  CONTROL  ORDINANCE. 


Gentlenen: 

Thi3  office  is  in  receipt  of  a  request  for  opinion,  as  follows: 

REQUEST 

"Attached  hereto  please  find  an  extract  from  the  trans- 
cript of  the  proceedings  before  the  Board  of  Supervisors  on 
Tuesday,  June  16,  1953»  in  its  hearing  on  the  subject  of  rent 
control. 

"The  extract  referred  to  records  certain  questions  pro- 
pounded by  Supervisor  Lewis  and  tho  res'Donses  thereto  by  Mr. 
Bernard  Ward,  Deputy  City  Attorney. 

"In  accordance  with  the  directive  of  Supervisor  Lewis,  as 
set  forth  at  the  bottom  of  page  four  of  the  attached  extract, 
this  is  to  request  that  as  soon  as  nossible  you  will  supply 
a  written  opinion  responding  to  the  same  questions  which  were 
put  to  Mr.  Vard  by  Supervisor  Lewis  at  the  hearing  referred  to. 

"Your  compliance  with  this  request  will  be  appreciated." 

OPINION 

Since  your  request  as  sot  forth  above  does  not  contain  the  ex- 
act questions  which  you  desire  to  be  answered  by  me,  I  shall  quote 
and  paraphrase  them  from  the  extract  of  the  transcript  which  is 
attached  to  your  request. 

1.   In  your  opinion,  does  there  have  to  be  an  emergency  before 
we  can  enact  an  ordinance  for  rent  control? 

Tho  answer  to  this  question  is  in  tho  affirmative.   In  this 
connection  I  respectfully  call  attention  to  tho  fact  that  formal 
opinions  containing  this  answer  and  containing  extensive  reviews 
of  the  law  on  the  subject  have  been  twice  presented  to  the  Honor- 
able Board  by  tho  City  Attorney,  once  by  my  predecessor,  I"Ir.  John 
J.  0' Toole,  undor  date  of  Soptcmbor  17,  19^.7  and  by  mo  on  March 
27,  1953. 

The  first  page  of  this  opinion  contains  language  which  re- 
sponds to  tho  question  hero  presented  as  follows: 

"In  connection  with  tho  constitutionality  of  a  local 
ront  control  ordinance  you  are  referred  to  the  opinion  of 
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"my  predecessor,  Mr.  John  J.  0 'Toole,  dated  September  17 j 
19i|.7  and  numbered  I4.OO7,  a  copy  of  which  is  attached.  That 
opinion  dealt  with  local  supDlemcntation  of  Federal  controls 
but  the  basic  principles  therein  set  forth  are  equally 
aoplicablo  in  the  complete  absence  of  Federal  Controls. 

"Mr.  0 'Toole  held  in  substance  that  the  problems  arising 
from  n  housing  shortage  in  San  Francisco  in  the  absence  of 
State  nnd  Federal  legislation  on  the  subject  was  a  matter  of 
local  concern  and  a  municipal  affair  and  that  if  the  problems 
thus  created  resulted  in  an  actual  emergency  'sufficiently 
broad  and  severe  as  to  require  legislation  by  you  for  the 
"immediate  necessary  preservation  of  public  peace,  property, 
health  or  safety"'  the  City  and  County  of  San  Francisco  under 
its  police  power  could  enact  such  legislation  as  would  be 
requisite  to  cope  v/ith  the  problem. 

"I  have  made  c.n   exhaustive  investigation  of  the  case  and 
statutory  law  on  the  question,  particularly  of  that  published 
since  the  date  of  the  opinion,  but  have  found  no  changes  in 
law  or  court  decisions  rendered  that  would  warrant  my  over- 
ruling the  opinion  of  my  oredocessor  in  office.   Briefs  re- 
cently submitted  by  interested  parties  have  been  given  careful 
study." 

This  opinion  then  proceeds  to  review  the  more  recent  law  on  the  sub- 
ject at  length  and  contains  the  following  concluding  language  on 
page  12: 

"The  only  absolute  standard  thct  I  can  offer  for  the  legis- 
lative determination  of  an  emergency  is  that  you  find  after  in- 
vestigation and  hearing  a  public  condition  resulting  from  a 
housing  shortage  that  jeopardizes  the  public  health,  peace  or 
safety  and  that  such  condition  exists  at  the  time  you  enact 
legislation  necessary  to  remedy  the  evils  resulting  from  such 
condition, " 


2.   If  wo  consider  this  en  emergency  today,  would  this  be  suffic- 
ient to  carry  over  to  the  time  when  rent  controls  actually  went  off, 
or  would  we  have  to  hold  another  hearing  and  again  ascertain  the 
facts  of  whether  there  was  an  emergency  at  that  particular  time? 

It  is  conceivable  that  at  any  time  prior  to  July  31st  when 
controls  v;ill  be  removed  you  could  determine  the  existence  of  an 
emergency.   The  test  of  the  existence  of  the  emergency  is  the  deter- 
mining of  the  emergency  as  a  roatter  of  fact,  and  facts  must  be  pre- 
sented to  you  upon  which  you  base  your  determination.   The  important 
guide  for  you  in  this  matter  is  to  test  the  conditions  for  the 
emergency  as  of  the  time  the  or'^inance  is  to  take  effect.  Some  facts 
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could  be  gathered  and  interprotod  prior  to  the  actual  date  when 
Federal  controls  ceased  which,  when  v/olghod,  could  be  the  basis 
of  your  determination  of  an  emergency  as  of  August  1st.   However, 
because  of  the  amount  of  conjecture  that  may  enter  into  this 
question  based  upon  this  type  of  fact,  it  would  be  the  better 
practice  to  continue  hearings  and  gather  all  facts  that  can  bo 
ascertained  so  that  on  July  31st,  if  any  action  is  needed,  you  will 
bo  well  prepared  to  act  upon  the  matter  without  any  delay. 

3.   If  the  Board  of  Supervisors  should  make  a  determination  now 
or  any  time  prior  to  July  3I,  1953»  from  evidence  produced  that 
there  was  an  emergency,  would  it  then  have  to  hold  additional  hear- 
ings after  July  3I,  19^3,  to  determine  if  an  additional  emergency 
has  occurred? 

It  is  legally  conceivable  that  no  further  hearings  would 
need  to  be  hold  than  that  at  the  outset  of  v^ich  the  foregoing 
questions  were  asked.   The  question  of  emergency  is  one  vJiich  the 
Supervisors  as  legislators  must  determine  as  a  legislative  body. 
Tho  exact  manner  or  moment  of  determination  is  not  the  final  test. 
It  must  with  reason  aopear  however  to  you  as  legislators  at  any 
time  v;hcn  you  legislate  rent  control  that  there  then  exists  an 
emergency  sufficient  to  require  such  legislation  for  the  immediate 
preservation  of  tho  public  peace,  health  or  safety.   VTiother  you 
require  further  evidence  at  tho  very  time  of  enactment  of  legisla- 
tion depends  of  course  upon  tho  nature  of  the  evidence  adduced  up 
to  that  time.   This  involves  a  study  and  review  of  the  files  of 
evidence  collected  by  your  Honorable  Board  on  this  subject,  which 
I  understand  is  now  in  progress,  and  in  due  course  your  legisla- 
tive determination. 

In  conclusion,  may  I  respectfully  suggest  that  more  complete 
answers  to  all  the  questions  asked  and  all  phases  of  this  subject 
are  to  be  found  in  the  two  lengthy  opinions  of  my  predecessor  and 
myself,  to  which  reference  is  hereinbefore  made. 

Respectfully  submitted, 

DION  F.  HOLM,  City  Attorney. 

TO:   BOARD  OF  SUPERVISORS 

235  City  Hall 

San  Francisco  2 

Attention:  John  R.  McGrath, 
Clerk. 
BJW 
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SUBJECT:      FIRE   DEPART: lENT;    COIIPLNSATION  AND  VORK  SCHEDULES: 
NORHAL  HOURS;   OVERTIt'E  AND  HOLIDAYS 

Dear   Sir: 

I  have  received  your  request  for  opinion  concerning  the 
power  of  the  Board  of  Supervisors,  upon  recommendation  of  the  Fire 
Comnission,  to  fix  the  normal  working  hours  and  the  overtime  and 
holiday  privileges  of  certain  of  the  personnel  of  the  Fire  Depart- 
ment vrtiose  work  schedules  are  not  specifically  defined  by  the  Charter. 
Your  questions  are  asked  with  regard  to  the  following  personnel: 

1.  Chief  of  Department 

2.  Deputy  Chief 

3.  Secretary  to  Chief  of  Department 

k.      Certain  Officers  and  Firemen  assigned  to: 

a.  Fire  Prevention  and  Investigation 

b.  General  Office 

c#  Drill  Tov;er  and  School 
d.  Civilian  Defense 

5.  Fire  Boats 

a.   Ma^''ine  Crews 
b«   Uniformed  Force 

You  ask  your  questions  in  light  of  the  fact  that  by  virtue  of 
Charter  Section  36.2,  as  voted  by  the  electorate  in  the  election  of 
June  3#  1952,  the  Loard  of  Supervisors  no^;  has  the  power  to  determine 
and  fix  the  salaries  of  the  members  of  the  Fire  Department  vrhose 
salaries  had  formerly  been  specifically  set  up  and  fixed  in  Section 
36  of  the  Charter,  including  the  personnel  listed  above. 

The  applicable  portions  of  Section  3^.2  are  as  follows: 

",,..,  the  board  of  supervisors  shall  have  the  power, 
and  it  shall  be  its  duty,  by  ordinance,  to  fix  rates 
of  compensation  for  the  members  of  the  fire  department 
whose  annual  compensations  are  set  forth  or  otherwise 
provided  in  sections  36  and  38. 1  of  this  charter,  and 
said  rates  shall  be  in  lieu  of  said  annual  compensa- 
tions   " 

OPINION 

1.      NORl^L  '.'ORKING   HOURS 

Preliminarily,  and  as  pointed  out  in  my  Opinion  No.  SkS » 
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dated  May  22 ,    1952,  the  normal  hours  of  service  of  all  personnel  of 
the  Fire  Department  assigned  to  the  tvro  platoon  system  are  as  set  out 
in  the  sixth  paragraph  of  Section  36  of  the  Charter. 

In  said  Opinion  No.  5^4-5 »  I  advised  you  that  authority  to  fix 
the  hours  of  service  for  the  personnel  concerning  whom  your  present 
questions  are  asked  (non-platoon  personnel)  resided  in  the  Fire  Com- 
mission. 

In  that  same  opinion  I  advised  you  that  the  Board  of  Super- 
visors had  authority  to  fix  the  hours  of  service  of  Chief,  Fire 
Prevention  and  Investigation  and  the  Inspector  of  Fire  Apparatus. 
As  shown  in  said  opinion,  such  latter  conclusion  was  based  upon  the 
fact  that  the  salary  of  each  of  said  members  v/as  fixed  by  the  Board 
of  Supervisors  pursuant  to  salary  standardization,   (see  pa^^ds  3  and 
k) 

It  is  my  opinion  that  the  same  general  reasoning  is  applica- 
ble to  your  present  question  as  to  whether  the  Board  of  Supervisors 
now,  since  passage  of  Charter  Section  36.2,  has  the  authority  to  fix 
the  normal  hours  of  service  of  the  Fire  Department  personnel  listed 
above.   Because  said  amendment  places  the  salary  fixing  power  with 
the  Board  of  .^iuper visors,  it  is  my  opinion  that  it  necessarily  must 
be  implied  that  said  Board  has  the  authority  to  determine  the  amount 
of  service  to  be  performed  in  exchange  for  such  salary. 

The  views  expressed  in  my  Opinion  No,  SUS — to  the  effect  that 
the  Fire  Conmlscion  had  authority  to  fix  normal  working  hours  of  the 
personnel  there  in  question,  excepting  for  the  personnel  v/hose  sal- 
aries were  fixed  under  salary  standardization — are  no  longer  applica- 
ble for  the  reason  that  the  salaries  of  the  concerned  personnel  are 
no  longer  fixed  by  Charter  (Sec.  36),  but  are  nov?  fixed  by  the  Foard 
of  "upervisors  (Sec.  36,2) 

However,  since  the  Fire  Department  is  "under  the  management" 
of  the  Fire  Commission  (Sec.  36),  and  since  the  Commission  has  the 
duty  of  governing  and  directing  the  activities  of  the  department  to 
the  end  that  the  aims  and  purposes  thereof  may  best  be  realized,  it 
would  be  proper  for  the  Commission  to  recomriend,  and  the  Board  of 
Supervisors  to  fix  upon  such  recom.nendation,  the  normal  working  hours 
of  the  concerned  personnel, 

2,  OVERTIME  AND  HOLIDAYS 

Regarding  the  overtime  and  holiday  issues  presented  by  you, 
the  followinc  paragraph  of  r.ection  36,2  is  controlling: 
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'Vorkin?  benefits  and  premium  pay  differentials 
of  any  type  shall  be  allowed  or  paid  to  members 
of  the  fire  department  referred  to  herein  only 
as  is  otherwise  pr ovided  in  this  Charter. " 
(emphasis  added) 

In  the  paragraph  (of  Section  36.2)  immediately  preceding  the 
foregoing,  the  v/ords  "working  benefits"  are  generally  defined  as 
includin,^  "holidays  ,  vacations,  other  permitted  absences  of  any 
type  whatsoever,  overti'ne,  night  or  split  shift" ,  and  other  fac- 
tors not  herein  involved. 

Thus,  with  regard  to  "overtime",  "holidays"  or  "other  permitted 
absences  of  any  type  v/hatsoever" ,  Section  36.2  provides  that  such 
matters  sr.all  be  governed  "only"  as  provided  "in  this  charter". 

Such  language  clearly  divorces  the  Eoard  of  Supervisors  from 
any  authority  to  legislate  concerning  the  matter  of  overtime  or 
holidays  for  the  personnel  of  the  Fire  Department,  including,  of 
course,  the  personnel  concerning  whom  your  questions  are  specifically 
asked.   Such  overtime  and  holiday  issues  are  governed  by  Charter 
Section  36,  as  hereinafter  discussed. 

Keeping  in  mind  the  fact  that  the  'workin.;  benefits'  available 
to  personnel  of  the  Fire  Department  must  be  "only"  as  "provided  in 
this  charter"  (Sec,  36,2),  we  must  look  to  Section  36  to  resolve 
your  overtime  and  holiday  queries.  As  to  all  of  1  leers  and  member s^ 
of  the  Fire  Department,  Including  all  non-platoon  personnel  liste d 
hereinabove,  concerning  v;hoqi  your  questions  are  asked,  Section  }o 
provides  for; 

1,)   At  least  one  (1)  day  off  duty  each  vreek 
(sixth  paragraph  ) 

2.)  The  right  to  equivalent  pay  or  equivalent 

compensating  time  off,  if  any  officer  or 
member  works  rn  a  day  off  at  the  direction 
cf  the  Chief  of  Department,  concurred  in 
by  the  Fire  Commission.   (seventh  para- 
graph) 

3,)  The  right  to  all  of  the  holidays,  as  additional 

days  off  with  pay,  which  are  allowed  to  those 
city  employees  v/hose  compensations  are  fixed 
pursuant  to  Section  151  of  the  Charter, 
(tenth  paragraph) 
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It  is  evident,  then,  that  Section  3o  governs,  in  the 
particulars  Just  listed,  the  overtime  and  holiday  privileges 
of  non-platoon  personnel,  and  the  Board  of  Supervisors  is  without 
authority  to  legislate  upon  those  matters. 

Accordingly,  you  are  advised  as  set  forth  above. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:  Controller 


I'FE 


OPINION  NO. 709. 
JUNE  29,  1953 


SUBJECT:   FIRE  DEPARTMENT  --  AUTHORITY  TO  DENY  APPLICATION 
FOR  PERh'.IT  TO  OPERATE  PUBLIC  GARAGE  AFTER  ISSU- 
ANCE OF  BUILDING  PERMIT  BY  CENTRAL  PERMIT  BUREAU 
AS  A  RESULT  OF  REVERSAL  ON  APPEAL  FY  THE  BOARD 
OF  PERMIT  APPEALS --EFFECT  OF  FAILURE  OF  APPLICANT 
TO  APPEAL  FROM  ACTION  OF  THE  FIRE  DEPARTMENT  IN 
REFUSING  PERMIT. 

Gentlemen: 

You  have   requested  an   opinion  as   follows: 

REQUEST 

"On  May  6,  1953  at  the  regular  permit  hearing 
of  this  department  held  In  Room  2,  City  Hall  the 
apnlication  of  S.  M.  Saroyan  and  P.  L.  Nishklan 
for  a  nermit  to  operate  a  Public  Garage  at  the 
Southwest  corner  of  Sansome  and  Vallejo  Streets 
was  heard  and  denied, 

"The  denial  was  based  on  the  fact  that  the 
proposed  site  of  this  Public  Garage  is  vithin 
IOC  feet  of  an  existing  public  school. 

"The  applicants  declined  to  agree  to  the 
installation  of  an  automatic  sprinkling  system 
which  would  have  oermitted  the  granting  of  this 
permit  and  the  same  was  therefore  denied. 

"Subsequently  and  based  on  our  action  the 
Director  of  Public  ^lorks  denied  the  building 
permit  for  this  proposed  public  garage. 

"The  applicants  then  took  the  matter  to  the 
Board  of  Permit  Appeals  but  instead  of  pppealing 
from  our  decision,  they  appealed  from  the 
decision  of  the  Director  of  Public  ^iorks  and 
obtained  a  reversal  of  his  decision,  vtiich  would 
permit  them  to  erect  the  building  without  the 
installation  therein  of  an  automatic  sprinkling 
system. 

"The  net  result  is  that  the  operating  nermit 
from  the  fire  department  stands  'denied'. 
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"The  denial  of  the  building  permit  by  the  Director 
of  Public  ■'Jorks  has  been  overruled  by  the  Board  of  Permit 
Appeals  and  the  same,  in  effect,  is  now  granted. 

"The  applicants  now  contend:   'Because  of  the 
above  action  by  the  Board  of  Permit  Appeals  we 
respectfully  submit  that  the  above  decision  of 
that  Board  sets  aside  and  over-rules  your  denial 
of  a  permit.   Therefore,  we  respectfully  request 
the  issuance  of  a  permit  to  operate  a  garage.' 

"Question; 

"In  consideration  of  the  positive  prohibition  imolied 
in  the  language  of  Sec.  310  of  the  Fire  Code,  to  wit: 
'The  Chief  of  the  Fire  Department  shall  not  grant  or  issue 
any  permit,  etc'  and  in  the  absence  of  any  overruling 
mandate  by  the  Board  of  Permit  Aopeals,  is  this  deoartment 
obliged  to  issue  the  said  operating  permit  forthwith?" 


OPINION 

This  opinion  is  based  solely  upon  the  facts  as  related 
In  the  request  therefor. 

SEC.  310  of  the  Fire  Code  orovides  In  part  as  follows: 

"Permit  and  Application  for  Public  Garage,  Commercial 
Garage  and  Automobile  Sales  Department.   It  shall  be 
unlawful  for  any  person,  firm,  company  or  corporation 
hereafter  to  establish,  operate  or  maintain  a  public 
garage,  commercial  garage  or  automobile  sales  depart- 
ment within  the  limits  of  the  City  and  County  of  San 
Francisco  without  first  obtaining  a  permit  therefor 
from  the  Chief  of  the  Fire  Department  in  accordance 
with  the  provisions  of  the  ordinance  establishing  pro- 
cedure by  departments,  and  officers  for  the  issuance, 
transfer  and  revocation  of  permits  and  licenses  and 
appeals  based  thereon;  provided,  hovjever,  that  the 
Chief  ofthe  Fire  Department  shall  not  grant  or 
issue  any  permit  to  establish,  construct,  operate 
or  maintain  any  public  garage,  commercial  garage  or 
automobile  sales  department  upon  any  lot,  wharf, 
pier  or  any  other  premises  in  any  case  where  the 
nearest  point  on  the  property  line  of  such  public 
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garage,  comnercial  garage  or  automobile  sales  department 
shell  come  within  two  hundred  (200)  feet  of  any  point  on 
the  property  line  of  any  hospital  or  within  sixty  (60) 
feet  of  the  nearest  point  on  the  property  line  of  any 
church  or  theatre,  or  within  cne  hundred  (IOC)  feet  of  the 
nearest  property  line  of  any  school,  or  where  the  entrance 
of  any  public  garage,  commercial  garage  or  automobile 
sales  department  shall  come  within  one  hundred  fifty  (l50) 
feet  of  any  entrance  to  any  school;  provided,  however, 
that  the  limitations  with  respect  to  distances  shall  not 
apoly  to  the  granting  or  issuing  of  a  permit  for  a  public 
garage,  commercial  garage  or  automobile  sales  department 
which  shall  be  equipned  with  an  automatic  sorlnkling 
system  of  the  character  soecified  in  Article  21,  Chanter  IV, 
Part  II  of  the  Municipal  Code  and  Article  37,  Chapter  I, 
Part  II  of  the  Municipal  Code,  which  shall  be  approved  by 
the  Chief  of  the  Fire  Department,  and  which  shall  have  a 
solid  masonry  wall  at  least  six  (6)  inches  in  thickness 
and  without  opening  on  each  side  which  faces  a  church  or 
school,  as  the  case  may  be;  provided,  however,  that  the 
entrance  of  any  public  garage,  ccmmercial  garage  or  auto- 
mobile sales  department  shall  not  be  within  one  hundred 
fifty  (150  feet  of  any  entrance  of  a  school.   The  distances 
herein  specified  shall  be  taken  in  a  straight  line  between 
the  nearest  nroperty  line  of  such  public  garage,  commercial 
garage,  or  automobile  sales  department  and  the  nearest 
property  line  of  a  hospital,  church,  theatre  or  school,  or 
the  nearest  entrance  of  any  school,  as  the  case  may  be,-  -  - 

Under  the  permit  procedure  contained  in  Part  III  of 
the  San  Francisco  Municipal  Code,  Article  I,  Section  1,  Sub- 
division 20,  it  is  provided  that  oermits  for  the  establishment, 
maintenance  and  operation  of  commercial  and  public  garages  shall 
be  Issued  by  the  Fire  Department. 

Section  39  of  the  Charterand  Section  8,  et  seq., 
San  Francisco  Municipal  Code,  Part  III,  Article  1,  provide  for 
the  method  of  appeal  to  the  Board  of  Permit  Appeals.  In  Section  8 
it  is  specifically  provided  that  appeals  to  the  Board  of  Permit 
Appeals  with  reference  to  the  Issxiance  or  denial  of  any  oermit 
set  forth  in  Part  III,  Article  1,  shall  be  taken  10  days  from  the 
making  or  entry  of  the  order  or  decision  from  which  the  appeal 
is  taken  by  filing  a  notice  of  appeal  with  the  Board  of  Permit 
Appeals  and  paying  the  filing  fee.  This  time  limit  is  mandatory 
and  if  an  appeal  is  not  taken  within  10  days  from  the  making  of 
the  decision,  the  Board  of  Permit  Appeals  would  have  no  Juris- 
diction to  entertain  it,   (See  Op,  #273.  Nov.  8,  19^0). 
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In  my  opinion,  dated  May  6,  1952,  Np,  5U0,  an  aouli- 
cation  for  a  permit  to  conduct  an  automobile  repair  shop  was 
denied  ty  the  Fire  Department  because  the  building  involved  did 
not  comoly  v;ith  certain  requirements  of  the  Fire  Code.   An  appeal 
from  the  denial  was  taken  to  the  Eoard  of  Permit  Appeals  which 
overruled  the  decision  of  the  Fire  Department  and  the  nermit  was 
then  issued.   Later  an  aopllcation  for  the  transfer  of  the  nermit 
was  filed  with  the  Fire  Department  and  the  investigation  showed 
continued  non-compliance  vith  code  requirements.   The  question 
propounded  was  whether  the  granting  of  the  transfer  of  the  permit 
was  mandatory  in  view  of  the  previous  history,  no  new  violations 
being  present. 

Said  opinion  held  that  the  Bureau  of  Fire  Prevention 
and  Public  Safety  (Section  38  Charter)  has  the  :'uty  to  enforce 
the  existing  statutes  and  ordinances  relative  to  fire  prevention, 
fire  protection  and  fire  spread  control,  and  the  protection  of 
persons  and  property  from  fire  and  that  no  permit  should  issue 
if  a  non-compliance  with  the  law  is  present  since  to  so  issue  a 
permit  would  be  to  waive  a  violation  of  law  v;hich  the  Department 
can  not  do.   I  further  held  that  the  Board  of  Permit  Appeals  is 
subject  to  the  same  limitation  and  that  the  granting  of  the 
requested  transfer  of  said  permit  was  not  mandatory  on  the 
Fire  Department. 

The  application  for  a  building  permit  is  aenarate  and 
apart  from  the  anplication  for  the  establishment,  maintenance 
and  operation  of  a  business,  and  each  constitutes  a  separate 
step  which  is  required.   The  mere  fact  that  a  building  permit  has 
been  issued  does  not  require  or  authorize,  in  and  of  itself,  the 
issuance  of  a  permit  to  establish  or  maintain  the  type  of  business 
in  said  building  for  which  it  vras  constructed, 

"A  permit  Issued  under  a  mistake  of  fact 
or  in  violation  of  law  confers  in  itself  no 
right  or  privilege  upon  the  permittee,  and 
where  his  position  is  substantially  unchanged, 
the  permit  may  be  revoked  within  a  reasonable 
time.   If  the  permit  is  illegal  or  issued 
without  authority,  e.g.,  by  an  officer  with- 
out power  to  issue  it,  no  rights  are  conferred 
thereby,  and  the  permit  can  be  revoked. 
Otherwise  stated,  a  building  permit  issued  for 
purposes  forbidden  by  law  is  invalid,  since  it 
neither  binds  the  city  nor  confers  any  rights 
upon  the  grantee  thereof.   The  principle  appli- 
cable is  that  every  person  is  presumed  to  know 
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the  nature  and  extent  of  the  powers  of  muni- 
cipal officers,  and  therefore  can  not  be  deemed 
to  have  been  deceived  or  misled  by  acta  done 
without  legal  authority.   Certainly,  a  building 
permit  purporting  to  be  issued  in  oursuance  of 
and  subject  to  the  ordinances  of  a  city  well  may 
be  regarded  as  notice  of  any  ordinance  voiding  it. 
A  mistake  in  issuing  a  permit  will  not  oreclude 
a  city  from  prosecuting  for  transgressions  of  the 
Building  Code.  -  -  -  - 

"A  building  oermit  can  not  in  effect  amend 
or  repeal  an  ordinance.   It  can  not  condone, 
or  afford  Immunity  for,  a  violation  of  law. 
Thus,  Issuance  of  a  building  permit  does  not 
authorize  or  afford  immunity  for  violation  of  a 
zoning  ordinance,  even  though  a  building  is 
erected  under  the  permit,  k   building  permit 
can  not  authorize  a  particular  structure  at  a 
location  where  it  is  prohibited  by  the  ordinance." 

Ex  Parte  RUFFE  80  Cal,  App.  629 

252  Pac.  7I4.6 

McQuillan  "Municipal  Corporations" 

Vol.9  pp.  512-51^4-,  Sees.  26.217-8 

In  the  case  of  Ratto  v.  Duckel,  Superior  Court  No. 
I1.O397I4.,  (San  Francisco)  the  Court  held  that  the  Board  of 
Permit  Appeals  did  not  have  the  power  to  waive  mandatory  pro- 
visions of  law  relative  to  construction  of  buildings.   The 
same  principle  necessarily  applies  to  permits  which  are  sub- 
ject to  issuance  by  the  Fire  Department,   (See  my  opinions 
dated  August  19,  I9I4.8  and  March  17,  19kl') 

It  is  provided  in  Section  31,  Part  III,  Article  1, 
San  Francisco  Municipal  Code,  that  when  any  person  makes 
application  for  a  permit  pursuant  to  the  provisions  of  said 
article  and  it  shall  be  denied,  and  no  appeal  shall  be  taken, 

neither  said  application  for  a  permit  nor  for  a  like  permit 
covering  the  same  location  shall  be  heard  until  the  expiration 
of  one  year  from  the  date  of  the  action  on  said  original  appli- 
cation, and  there  shall  be  no  appeal  to  the  board  of  permit 
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appeals  for  failure  or  refusal  to  hear  any  such  application  within 
said  one  year  period;  provided  that  when  any  permit  is  del  led  by 
reason  cf  definite  existing  conditions  which  prevent  the  granting 
of  said  permit,  and  said  conditions  are  removed  or  remedied,  the 
one  year's  prohibition  against  a  reapplication  will  not  apply. 

From  the  foregoing  review  of  the  law,  it  is  my  opinion 
that,  assuming  the  state  of  facts  set  forth  in  your  request,  the 
Fire  Department  is  not  required  to  issue  the  said  permit. 

It  should  also  be  noted  that  any  aoplication  to  the 
Fire  Department  by  said  apolicant  for  maintenance  of  a  public 
garage  which  would  violate  Section  310  of  the  Fire  Code,  or  any 
other  pertinent  law  or  statute,  should  not  be  issued  in  any  event, 
regardless  of  any  action  by  the  Board  of  Permit  Appeals  because 
that  Board  has  no  power  nor  jurisdiction  to  permit  a  direct 
violation  of  law. 

For  the  guidance  of  yourself  and  the  applicant,  it 
should  be  further  noted  that  if  the  applicant  will  agree  and  in- 
stall the  required  automatic  sprinkling  system,  and  providing  all 
other  requirements  of  law  have  been  met,  then  a  new  application 
can  be  made  v;ithout  rogard  to  the  one  year  prohibition  and  the 
Department  may  then  approve  such  application. 

Respectfully  submitted, 


DION  R.  HOLM,  City  Attorney 


TO:   San  Francisco  Fire  Department 
Attn.  Alfred  J.  Galli 

Acting  Chief  of  Department 
Room  2,  City  Hall 
San  Francisco,  Celifomia 
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SUBJECT:   PCEa  OF  CITY,  REDEVELOPMENT  AGENCY  AND  BOARD  OF 
SUPERVISORS  RL  EXECUTIONS  0^''   AGREEMENT  PROVIDING 
FOR  PUHCHAS:.  Al^D  SALL   0?  REDEVELOP! lEN^i'  PROPERTY 
THROUGH  REAL  ESTATE  DEPARTMi,NT  OF  CITY. 

Dear  £lr» 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"Discussions  have  been  and  will  be  had  between  the  Finance 
Comnlttee  and  the  Redevelopment  Agency  concerning  the 
manner  in  which  negotiations  shall  be  conducted  looking 
to  the  acquisition  and  disposition  ox'  properties  involved 
in  the  redevelopment  of  those  project  areas  which  have 
been  designated  and  approved, 

"Assuming  that  the  properties  Involved  are  not  to  be 
acquired  or  disposed  of  in  the  same  manner  prescribed  in 
the  Charter  for  the  purchase  or  sale  of  property,  through 
the  Director  of  Property  upon  authorization  of  the  Board 
of  Supervisors: 

"l.   Is  it  legally  possible  and  proper  and  could  the 
Board  of  Supervisors  require  the  Redevelopment 

Agency  to  enter  into  agreement  with  the  Real 
Estate  Department  or  could  the  City  and  County 
of  San  Francisco  enter  into  contract  with  the 
Redevelopment  Agency  under  the  terms  of  either 
of  which  agreements  the  Director  of  Property 
would  transact  that  phase  of  the  Agency's  oper- 
ation involvinc  the  purchase  or  sale  of  property? 

"2,   Is  it  legally  possible  and  proper  to  provide  and 
require  by  such  an  agreement  between  either  the 
Real  Estate  Department  or  the  City  and  County  of 
Fan  Francisco  ancf  the  Redevelopment  Agency,  that 
the  Director  of  Property  shall  purchase  or  sell 
properties  involved  in  the  redevelopment  of  the 
projects  referred  to  assuming  that  such  purchases 
or  sales  are  conducted  independent  of  the  Board 
of  Supervisors  and  without  its  authorization  or 
approval  in  any  case? 

• 

"It  will  be  appreciated  if  we  may  have  your  response  to 
these  queries  in  time  for  consideration  by  the  Finance 
Commictee  at  its  next  meeting  on  Wednesday,  June  2I4.,  1953." 


OPINION  NO.  710 

June  30,  1953 

f2 


OPINION 


It  is  necessary  and  convenient  in  considering  the  questions 
propounded  to  divide  your  question  No.  1  into  two  parts,  as  follows: 

1)   Is  it  legally  possible  and  proper  and  could  the 
Board  of  Supervisors  require  the  RedevelopTient 
Agency  to  enter  into  an  agreement  vdth  the  Real 
Estate  Department,  under  the  terms  of  v;hich  agree- 
ment the  Director  of  Property  would  transact  that 
phase  of  the  Agency's  operation  Involving  the 
purchase  or  sale  of  property? 

1-a)  Could  the  Redevelopment  Agency  and  the  City  and 

County  of  San  Francisco  enter  into  a  contract  for 
the  objective  mentioned  in  the  foregoing  question 
No.  1? 

Section  33200  of  the  Health  and  Safety  Code  provides: 

"There  is  in  each  community  a  public  body,  corpo- 
rate and  politic,  known  as  the  Redevelopment  Agency 
of  the  community*" 

Section  33201  of  the  Health  and  Safety  Code  provides: 

"An  agency  shall  not  transact  any  business  or 
exercise  any  povier  under  this  part  unless,  by 
resolution,  the  legislative  body  declares  that 
there  is  need  for  an  agency  to  function  in  the 
community. " 

The  Board  of  r^upervisors  of  the  City  and  County  of  San 
Francisco  on  August  10,  19U8  passed  Resolution  No,  7779  (Series  of 
1939),  declaring  the  need  for  an  agency  to  function. 

On  June  11,  19U8  my  predecessor  rendered  opinion  No,  l^kh 
wherein  it  was  stated  in  part  as  follows: 

"Community  redevelopment,  as  dealt  with  in  the 
Community  Redevelopment  Act,  is  not  a  municipal 
affair.   It  is  a  state  affair.  •«... 

"The  Board  of  Supervisors,  in  proceeding  under  the 
Act,  does  not  exercise  the  broad  pov;ers  of  the  city 
and  county  as  to  municipal  affairs  but  is  acting, 
rather,  as  the  legislative  body  of  the  city  and 
county  functioning  as  a  state  agency.   To  be  valid, 


OPINION  NO.  710 

June  30,  1953 

^3 

the  acts  of  the  Board  of  Supervisors  must  be  authorized 
by  the  state  law  under  which  it  proceeds. 

"On  January  17»  1914.9  in  City  Attorney's  Opinion  No. 

U225|  it  was  stated:   'The  Redevelopment  Agency  is 

a  public,  corporate  body,  created  by  state  law  to 

function  in  a  state  affair,  and  activated  In  this  com- 
munity by  a  declaration  of  need  in  accordance  with  the 

terms  of  the  Aot, • 

"A  Redevelopment  Authority  has  been  held  not  to  be  a 

municipal  commission, 

Belovsky  vs.  Redevelopment  Authority , 
TPa, )  5k,   A.  Td"277,  at  ^BIj..' 

"The  Board  of  Supervisors  has  no  power  therefore  to 
direct  the  Redevelopment  Agency  except  in  conformity 
with  the  terms  of  the  Redevelopment  Aot»" 

The  language  of  Section  33200  and  Section  33201  cf  the  Community 
Redevelopment  Law  is  similar  in  nature  to  Section  3li-2[j.O  of  the  Hous- 
ing Authoriti'^s  Law,   In  the  recent  case  of 

Housing  Authority  vs.  Cljbj  of  Los  Angeles, 
5o  Gal,  2d"i353,  at"  page'i~B'6"l  and  8627 

the  Supreme  Court  of  this  state  held: 

"»,.♦  through  action  of  the  city  council,  the  'Housing 
Authority  of  the  City  of  Los  Angeles'  vras  organized 
to  function  as  the  creature,  however,  of  the  state 
legislative  action.   (Section  U.   of  the  act.  Health 
&  Saf.  Code,  §3i+2i4.0.)  The  housing  authority  was 
thereby  created  as  a  state  agency,  'a  public  body 
corporate  and  politic,'  and  is  not  an  agent  of  the 
city  in  which  it  functions.   Similarly  the  city  under 
the  Housing  Authorities  Law  is  an  agency  of  the  state, 
functioning  under  state  law  to  fulfill  state  purposes, 
and  is  not  acting  pursuant  to  its  fundamental  law  to 
effect  solely  municipal  objectives,   (Housing  Authority 
V,  Superior  Court,  supra,  35  Cal,  2d,  550.  550;  i.leJber 
V.  City  &  County  of  j5  qn  Francisco,  supra,  l8  Cal,  2d, 
Viy,72l4.-7^rn   Each  functioning  body,  the  city  and  the 
housinf;  authority,  is  a  separate  body  politic  vested  with 
specific  duties  and  pov/ers  under  the  HousinfT  Authorities 
Law  and  Housing  Cooperation  Law  to  effect  a  state  objec- 
tive.  Neither  is  functioning  independently  of  that 
state  law.   In  pursuing  the  state  objective  each  is 
governed  by  the  state  law  and  neither  may  exercise 
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powers  not  vested  or  recognized  by  that  law.  The  city 
and  the  housing  authority  function  as  administrative 
arms  of  the  state  in  pursuing  the  state  concern  and 
effecting  the  legislative  objective 

"Upon  the  formation  of  the  housing  authority  the  state 
law  thereupon  and  thereafter  controlled  the  city  and  the 
housing  authority  and  no  other  law  concerning  the  acquisi- 
tion, operation  or  disposition  of  property  is  applicable 
to  the  authority  except  as  specifically  provided,   (Health 
tc   Saf.  Code,  §31+320.)" 

Both  the  Redevelopment  Agency  and  the  City  and  County  of 
San  Francisco  function  as  administrative  arms  of  the  state  in  pursu- 
ing the  state  concern  and  effecting  the  legislative  objective  under 
the  Conmunity  Redevelopi^ient  Law  and  may  exercise  only  those  powers 
which  are  recognized  by  that  lav/,   Under  the  provisions  of  the  Com- 
munity Redevelopment  Law  the  Redevelopment  Agency  has  the  responsi- 
bility and  the  duty  of  purchasing  the  real  and  personal  property 
within  the  redevelopment  area. 

For  the  reasons  stated  above,  in  answer  to  "Question  1, 
It  is  my  opinion  that  t'.ie  Board  of  Supervisors  cannot  require  the 
Redevelopment  Agency  to  enter  into  an  agreement  with  the  Real  Es- 
tate Department  under  the  terms  of  which  the  Director  of  Property 
would  transact  that  phase  of  the  Agency's  operation  involving  the 
purchase  or  sale  of  property. 

In  answer  to  question  1(a),  it  is  my  opinion  that  the 
Redevelopment  Agency  could  legally  enter  into  a  contract  with  the 
City  and  County  of  San  Francisco  under  the  tei'-ms  of  which  the  Direc- 
tor of  Property  would  transact  that  phase  of  the  Agency's  operation 
involving  the  purchase  or  sale  of  property. 

Section  33262  Health  and  Lafety  Code  provides: 

"An  agency  may  make  and  execute  contracts  and  other 
instruments  necessary  or  convenient  to  the  exercise 
of  its  powers," 

Section  33265  of  the  Health  and  Safety  Code  provides: 

"An  agency  may  select,  appoint  and  employ  such  per- 
manent and  temporary  officers,  agents  and  employees 
as  it  requires,"   (emphasis  addedl 

Section  33267  of  the  Health  and  Safety  Code  grants  power 
to  the  agency  to  acquire  property. 
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Under  the  terms  of  such  a  contract  the  Director  of  Property 
could  act  only  as  an  agent  of  and  under  the  direction  and  super- 
vision of  the  Redevelopment  Agency, 

Inasmuch  as  the  land  acquisition  and  land  disposition 
programs  for  both  projects  are  financed  by  federal  loans  and  grants 
of  funds,  such  contract  v.'ould  have  to  be  approved  by  the  United 
States  government  acting  through  the  Housing  and  Home  Finance 
Agency,  ana  would  have  to  be  made  subject  to  all  of  the  provisions 
contained  in  the  loan  and  grant  contracts  betvreen  the  Redevelopment 
Agency  and  the  United  States  of  America,  All  purchases  of  real 
property  would  have  to  be  made  in  accordance  with  the  manual  of 
procedures  set  up  by  the  Division  of  Slum  Clearance  and  Urban 
Redevelopment  of  the  Housing  and  Home  Financing  Agency,  including 
close  supervision  over  all  phases  of  the  program  and  parcel  by 
parcel  examination,  appraisal,  review  and  approval  by  the  govern- 
ment, of  the  purchase  and  sale  prices  of  all  Individual  parcels  of 
property  in  the  project  area. 

All  sales  of  property  in  the  project  area  in  addition  must 
be  made  In  accordance  with  Section  33268  of  the  Health  and  Safety 
Code  which  provides  for  a  public  hearing  by  the  agency  before  sale 
of  the  property,  " 

In  response  to  your  question  No,  2,  it  is  my  opinion  that 
the  sale  of  real  property  acquired  with  funds  of  the  agency  re- 
ceived from  the  United  States  of  America,  by  and  through  its  Hous- 
ing and  Home  Finance  Agency,  aro.  not  required  to  be  approved  by  the 
Board  of  Supervisors,  (§33268  H.  &  S,  Code)    The  law  does  not 
require  that  purchases  of  real  property  by  the  local  agency  be 
approved  by  the  Board  of  Supervisors  unless  such  property  la  to 
be  purchased  from  the  Redevelopment  Revolving  Fund, 

Section  33880  H,  &  S,  Code  provides  for  establishment  of 
such  fund  from  funds  appropriated  by  the  city  and  county  or  funds 
derived  from  the  sale  of  general  obligation  bonds  authorized  by  the 
city  (Section  33681  H.&  S,  Code)  for  the  purpose  of  acquiring  real 
property  in  any  project  area,  or  the  clearance,  aiding  and  reloca- 
tion of  site  occupants,  and  the  preparation  of  any  project  area  for 
redevelopment  (section  33883  H,  &  S.  Code),    Money  from  such  fund 
may  be  paid  to  the  agency  for  accomplishing  the  purposes  of  Section 
33083,  supra,  upon  such  terms  and  conditions  as  the  Board  of  Super- 
visors may  prescribe  (section  33881;  H.  &  S»  Code).     Section 
33887  of  the  Health  and  Safety  Code  provides  that  the  sale  or  lease 
of  any  property  acquired  In  whole  or  in  part  from  said  Redevelop- 
ment Revolving  Fund  first  shall  be  approved  by  the  legislative  body 
by  resolution  after  public  hearing,.   Inasmuch  as  the  federal  govern- 
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ment  has  contracted  to  advance  funds  for  the  redevelopment  of  both 
Diamond  Heights  and  "earern  Addition  projects  and  the  City  and  County 
of  -an  Francisco  has  not  established  a  redevelopment  revolving  fund 
for  this  purpose,  the  acquisition  of  real  property  by  the  agency  does 
not  require  the  approval  of  the  Board  of  Supervisors,   Any  contract 
entered  into  between  the  Redevelopment  Agency  and  the  City  and  County 
of  San  Francisco  providing  for  the  Director  of  Property  to  purchase 
and  sell  properties  may  provide  that  such  purchases  or  sales  be  con- 
c^  ted  without  approval  or  authorization  of  the  Board  of  Supervisors. 

In  summary,  my  opinion  with  respect  to  the  questions  sub- 
mitted is  as  follows: 

1.  It  is  illegal  and  improper  for  the  Board  of  Supervisors 
to  require  the  Redevelopment  Agency  to  enter  into  an  agreement  with 
the  Real  Estate  Department  of  the  City  and  County  of  San  Francisco 
by  the  terms  of  vdiich  the  Director  oT  Property  would  transact  that 
phase  of  the  Agency's  operations  involving  the  purchase  or  sale  of 
property, 

1(a).   It  is  legal  and  proper  for  the  Redevelopment  Agency  and 
the  City  and  County  of  San  Francisco  to  voluntarily  enter  into  an 
appropriate  agreement  (subject  to  the  limitations  herein  above 
stated)  for  the  purpose  and  objective  mentioned  above,   (1) 

2,  It  is  legal  and  proper  to  provide  in  such  agreement  that 
such  purchases  and  sales  of  property  in  a  redevelopment  project  area 
be  conducted  Vy  said  Director  and  the  Real  Estate  Department  as  the 
agent  of  the  Redevelopment  Agency  and  subject  to  its  direction  and 
under  its  supervision  without  authorization  or  approval  of  the  Board 
of  Supervisors, 

Respectfully  submitted, 


m 

To:  Board  of  Supe  rvisors 
235  City  Hall 

Attn:   John  R.  McGrath,  Clerk 


DION  H,  HOLM 
City  Attorney 
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SUBJECT:      IS   PENTHOUSE  IN   VIOLATION   OF  THE   STATE   HOUSING   ACT  AND 
ARTICLE   18   OF  THE  SAN  FRANCISCO   BUILDING    CODE? 


Dear   Sir: 
followa: 


I   am  In   receipt   of  your  reouest  for   an  opinion   as 


REQUEST 


"A  three-story  and  basement  wood  frame  apartment  house 
has  a  pentnouse  room  constructed  on  its  roof.   This  pent- 
house room  is  used  primarily  as  a  recreation  room;  con- 
tains a  private  b'=r  and  other  recreation  facilities,  but 
there  is  no  evidence  that  the  room  at  present  is  used  for 
sleeping  purposes, 

"It  is  used  in  conjunction  with  the  owner'  s  apartment  on 
the  third  floor,  and  there  is  a  private  stairway  leading 
directly  from  the  third  floor  apartment  to  this  penthouse, 

"Section  15825  of  the  State  Housing  Act  states  In  part 
as  follows: 

"'The  height  of  a  wooden  apai^tment  house  or  hotel  shall 
not  exceed  any  of  the  following: 

(a)  Three  stories  for  living  or  sleeping  pur- 
poses at  any  point,' 

"Section  l802  of  the  San  Francisco  Building  Code  relating 
to  residential  units  reads  in  part  as  follows: 

"'Sec.  1602,   Construction,  height  and  area  allowable, 

(a)  General,   Buildings  or  parts  of  buildings 
classed  as  residential  because  of  the  use 
or  character  of  occupancy  shall  not  exceed, 
in  area  or  height,  the  limits  specified  in 
Articles  9  and  10. ' 

"Paragraph  (b)  of  Sec,  907  reads  in  part  as  follows: 

"'(b)  Height  allowable.   Type  5  structures  shall 

not  exceed  i;0  feet  in  height,  and  shall  con- 
tain not  more  than  three  stories  and  basement 
within  the  1^.0  feet, ' 
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"Section  lOOij.  of  the  Sen  Francisco  Building  Code,  Tcible  10-C, 
states  the  maximum  number  of  stories  for  residential  use  in 
Type  5  construction  to  be  three  stories, 

"Your  opinion  Is  requested  on  the  following: 

"Does  this  penthouse  as  constructed  constitute  the  fourth 
floor  of  occupancy? 

"Is  this  TDenthouse  in  violation  of  the  State  Housing  Act 
and  Article  l6  of  the  Sen  Francisco  Building  Code?" 

OPINION 

Supplemental  information  from  Mr.  Sherman  P.  Duckel  discloses 
that  the  building  in  question  was  constructed  within  the  past  few 
years. 

There  is  no  Question  thct  the  hoight  of  buildings  of  this  type 
may  be  regulated  r.nd  limited  for  the  public  health,  safety  and  wel- 

BROUGHER  v.  BD.OF  PUBLIC  WORKS  OF  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  (1930),  10?  Cr.l.  App.  l5 

Section  15852  of  the  State  Housing  Act  is  clear  in  thrt  it  pro- 
hibits a  fourth  story  where  there  is  living  or  sleeping  at  any  point. 

In  the  case  of  BIBER  v.  O'BRIEN,  138  Cal.App.  353 »  the  court 
stated,  at  ppge  3^0: 

"A  story  has  been  defined  as  the  habitable  space  between  two 
floors  (HUNTER  v.  NARRAGANSETT  ELECTRIC  LIGHTING  CO.,  50 
R,I.  196  llk(>   Atl.  62i4.,  62^;  VALLEN  v.  CULLEN,  238  Mass. 
1U5  ^130  N.E.  216/.  ,  .  " 

The  penthouse  is  a  "story"  and,  therefore  is  in  violation  of 
the  State  Housing  Act, 

The  answer  to  the  question,  "Does  this  penthouse  as  constructed 
constitute  the  fourth  floor  of  occupancy?"  must  rlso  be  in  the  affirm- 
ative.  The  fact  that  the  penthouse  Is  used  as  a  recreation  room  shows 
occupancy.   It  need  not  be  used  for  sleeping  purposes  to  be  occupied. 

Respectfully  submitted, 

LSM  DION  R.  HOLM, 

To:  Mr,  Sherman  P.  Duckel,  City  Attorney 

Director  Dept.  of  Public  Works 

Through:  Mr,  T.  A.  Brooks, 

Chief  Administrative  Officer 
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